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UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


DAWN DONOHUE, an infant by Dorothea Donohue, her Mother 
and Natural Guardian, and DOROTHEA DONOHUE, indi- 
vidually, 


-against- 
ALBERT RAPELLA, 
Defen lant -App« 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


DOCKET ENTRIES. 


Date Proceedings 
02-28-75 F -led complaint and issued summons. 


04-07-75 Filed Defts demands a jury trial. 


03-12-75 Filed Summons with Marshal's Return. Served/ 


Albert Rapella personally, 3/6/75 

Filed Pltffs notice to take deposition of deft. 
Filed Deft Cross to take deposition of pltffs. 
Pre trial before Pollack, J. 

Filed Stip. & Order that the examinations before 
trial scheduled for 6-26-75 is adjourned to 


7-22-75. Pollack, J. 


Date 


08-15-75 


08-28-75 
09-04-75 
09-24-75 
10-01-75 


11-19-75 


11-19-75 


11-24-75 


11-24-75 


12-10-75 


2a 


DOCKET ENTRIES 


Proceedings 
Filed Stip & Order adjourning Exam. before trial 
from 7/22/75 to 8/19/75. Pollack, J. 
Filed Pltff's Answers to interrogs by deft. 


Pre trial before Pollack, J. 


Filed P'trr's suppl. answer to interrogs by deft. 


Pre trial before Pollack, J. 

Filed Affdvt by Lorothea Donohue for pltff in 
opposition to motion to dismiss. 

Filed Pltff's Memorandum of law. 

Filed Deft. Affdvt & Notice of Motion re: order 
dismissing matter ret. 11/21/75. 

Filed Memo End. on motion of same date. Parties 
were both resident in and citizens of New Jersey 
at time of commencement of this suit. Diversity 
jurisdiction is lacking and no federal question 
is involved. Complaint dismissed for lack of 
jurisdiction of this Court. Deft in open Court 


waived any defense of limitations and has con- 


sented to jurisdiction in New Jersey. So Ordered. 


Pollack, J (mn) 
Filed Pltff's Notice of Appeal from final Memor- 


andum decision & Order on 11/21/75 dismissing 


complaint on ground that Diversity jurisdiction is 


lacking, etc. (mailed copy to Garbarini, Scher, 


DeCicco & rardino on 12/16/75) 
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COMPLAINT. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DAWN DONOHUE, an infant by DOROTHEA 
DONOHUE, her Mother and Naturai 
Guardian, and DOROTHEA DONOHUE 


individually, 
Plaintiffs, 


-against- 


ALBERT RAPELLA, 


Defendant. 


JURISDICTION OF THE COURT IS BASED ON 
DIVERSITY OF CITIZENSHIP, TITLE 28, Sec- 
tion 1332 and Upon Federal Specification 
DD-G-451c and Standards of the Federal 
Housing Administration 


aoa en» am Go (n €» 4 Ge KD oGD XD AM A 4 | | m n 


FOR A FIRST CAUSE OF ACTION 
ON BEH4’F OF THE INFANT 


DAWN DO. HUE 


T.e plaintiffs by their attorneys CORCORAN and 


BRADY, for their cause of action, upon information and be- 


lief allege as follows: 


l. That at all the times hereinafter mentioned 


the infant plaintiff DAWN DONOHUE was at the age of 8 years 


having been born on March 8, 


1965, and resided with her 
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parents, WILLIAM DONJdUE and DOROTHEA DONOHUE at 120 West 
91st Street, in the Borough of Manhattan, City and State 


of New York. 


2. That at all the times hereinafter mentioned 
the plaintiffs, including the father of the infant plaintiff, 
WILLIAM DONOHUE resided at the premises 120 West 91st Street 
in the Borough of Manhattan, City and State of New York, for 
a perioo of approximately seven (7) years. 

3. That prior to the place of residence of the 
plaintiffs including the father of the infant plaintiff, 
WILLIAM DONOHUE, hereinbefore mentioned in Paragraph 2 of 
tbis complaint, the plaintiffs including the husband of the 
plaintiff DOROTHEA DONOHUE and father of the infant plaintiff 
DAWN DONOHUL, resided in a family unit at the premises 160 
West 89th Street in the Borough of Manhattan, City anj State 
of New York for a period of ten (10) years. 


4. That upon information and belief, during the 


period the plaintiffs DOROTHEA DONOHUE and DAWN DONOHUE re- 
sided in the premises in the Borough of Manhattan, City of 
New York, the husband and father of tbe plaintiffs afore- 

mentioned was employed as a licensed operating engineer on 


construction work in tbe City of New York and during said 


e 
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periods was a member of the Internationa! Union of Operat- 

ing Engineers, Local 15, 15A, 15B, 15C, 15D AFL-CIO which 

has office and principal place of business at 265 West lth 
Street in the Borough of Manhattan, City of New York. 

5. That at all the times the plaintiffs resided 
in the Borough of Manhattan, City of New York as hereinbe- 
fore mentioned, the plaintiffs along with other members of 
their family attended the Roman Catholic Church known as St. 
Gregory located at 90th Stret and Amsterdam Avsuue in the 
Borough of Manhattan, City and State of New York; that 
Plaintiff DAWN DONOHUE attended Public School No. 9^ located 
at 48 West 90th Street, Borough of Manhattan, City and State 
of New York where she completed the first and second grades 
at schod; at about the same time, the sisters of the infant 
Plaintiff, namely, Patricia Donohue and Catherine Donohue 
attended St. Gregory's Parochial School at 90th Street and 
Amsterdam Avenue, New York City. 

6. That at all the times hereinafter mentioned the 
husband and father of the plaintiffs respectively, namely 
WILLIAM DONOBUE worked steadily as a licensed operating 
engineer on heavy constructicn equipment in the City of New 
York and resided with the plaintiffs , togetuer wiih other 

miuer children of the family, as a family unit, at the 
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places of residence aforesaid and mentioned respectively in 
paragraphs 1, 2 and 3 cf the complaint herein; that the 
Plaintiffs regard end intend their home to be located in the 
City of New York but are temporarily residing in New Jersay 
for medical and surgical attendance by the hospital and 


st necon who initially operati upon and repaired the infant 


Plaintiff's injuries from the time of the onset of the same. 


7. That upon information and belief, the Defendant 
was at all the times hereinafter mentioned the owner of the 
premises known as 319 McCabe Avenue, Bradley Beach, New 
Jersey. 

8. Upon intormation and belief, the premises 
aforesaid located at 319 McCabe Avenue, Bradley Beach, 
New Jersey, was located near the New Jersey shore and 
used particularly as a summer residence for persons who 
rented the same from the defendant, especially Mrs. CATHERINE 
HORGAN, the marríe^ c.ughter ^f the Plaintiff DOROTHEA 
DONOHUE and her husband WILLIAM DONOHUE. 

9. That at all the times hereinafter mentioned said 
CATHERINE HORGAN was and is the daughter of the Plaintiff 
DOROTHiA DONOHUE and sister of the infant Plaintiff 


DAWN DONOHUE 
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10. That at all the times hereinafter mentioned 
the premises owned by the defendant and located at 319 McCabe 
Avenue, Bradley Beach, New Jersey was a two-family frame 
dwelling. 

ll. That at all the times hereinafter mentioned 
one of the units at the premises 319 McCabe Avenue, Bradiey 
Beach, New Jersey was rented by Mrs. CATHERINE HORGAN and 
her husband STEVE HORGAN with their family as a summer 
residence. 

12. That at all the times hereinafter mentioned, 
the plaintiffs visited Mrs. C\THERINE HORGAN, daughter and 
sister respectively of the plaintiffs aforesaid during the 
month of Ju." 1973. 

13. Upon information and belief, at all the 
times hereinafter mentioned the defendant ALBERT RAPELLA re- 
sided at 100 Paulin Boulevard, Borough of Leonia, County of 
Bergen and State of New Jersey. 

lá, That at all the tímes hereinafter mentioned 
the defendant was in control of the premises 319 McCabe 
Avenue, Bradley Beach, New Jersey. 

15. That at all the times hereinafter mentioned 


the defendant visited the premises 319 McCabe Avenue, Bradley 


” 
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Beach, New Jersey on a regular basis to collect rents and for 
other purposes as a landlord and owner of tbe premises afore- 
said. 

16. That at all the times hereinafter wantioned 
the entrance door to the premises 319 McCabe Avenue, Bradley 
Beach, New Jersey was equipped with a large heavy glass at- 
tached on the outside of said entrance door, with a screen 
attached on the opposite or inside of said door. 

17. That at all the times hereinafter mentioned 
tbe entrance door aforesaid was equipped with a door catch 
or lock. 

18. That at all the times hereinafter mentioned 
the entrance door aforesaid with the heavy glass insert was 
difficult to open or close by reason of tbe defective, faulty 
catch lock which made it very difficult for persons entering 
or exitir-^ from tbe premises by means of the front door afore- 
said. 

19. That at all the times hereinafter mentioned 
and for a long period of time before the defendant was in- 
formed of the non-working defective door catch which made 
it difficult and almost impossible nen in the normal 


manner and thet information was given to the defendant and 
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to his agent by the tenant in the premises, and which informa- 
tion the defendant callously disregarded and took no action 
to repair, correct or remedy so as to make the opening and 
closing of said dcor possible in a safe and normal manner. 
20. That upon information and belief, the glass 
insert in the said entrance door aforesaid, was of a heavy 
untempered non-safety glass, insecurely fitted into the 


opening of the said door. 


21. That pon information and belief the defend- 
and and/or his agent was informed on numerous occasions of 
the insecure manner in which the heavy, unprotected non- 
safety glass was inserted into the opening of the entrance 
door aforesaid, which information the defendant and/or hís 
agent disregarded and ignored and failed to take such reason- 
able steps to correct the insecure, non tempered, non-safety 
glass by replacing it with a proper standard and approved 
glags or in the alternative take such ceasonable prudent, 
safe action as to secure the heavy glass in the insert of 
said entrance door from falling out of said door during the 
necessary use of said door to gain entrance to or exit froe 
the premises aforesaid located at 319 McCabe Avenue, Bradley 


Beach, 


" 
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22. That on the 29th day of July,1973, at about 
| PM the heavy glass insert in the opening of the entrance 
door of the premises 319 McCab Avenue, Bradley Beach, New 
Jersey fell out of the insert opening in said entrance door, 
with violence, causing tbe glass to break in large pieces, 


with dangerous cutting edges. 


23. That the heavy non-tempered, non-safety glass 


insert in tbe entrance door fell with great violence, caus- 
ing the glass to break and shatter into large pieces with 
sharp and dangerous edges. 

24. That on July ^9, 1973 at about 1 PM the 
heavy non-tempsred, non-safety glass fell from the 
entrance door of the premises 319 McCabe Avenue, Bradley 
Beach, New Jersey, causing a large ;iece of said glass with 
sharp cutting edges to strike the infant plaintiff DANH 
DONOHUE about the body and hands of said infrant plsintiff, 
causing her to suffer the severe painful and permanent in- 
{juries hereinafter described. 

25. That the occurrence and accident aforesaid 
on July 29, 1973 at about 1 PM was caused solely by re.sci 
of the negligence of the defendant in the ownership, opera- 


tion and control of the premises 319 McCabe Avenue, Bradley, 
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Beach, New Jersey, and more particularly with respect to 

the defective door at the entrance to said premises, in 
failing tooorrect, remedy or replace the defective door lock 
or catch which made it difficult to open said door when 
entering or exiting from the premises, although the defend- 

-ant and/or his agents was duly informed of satd defect on 
severa! occasions; the defendant was negligent in causing 

and permitting the glass in said entrance door to be :. a 
defective and inferior quality with fiaws therein, insecurely 
attached to the frame of said door which ca .ed the said 
heavy glass to be insecure and not properly held or secured 
in a safe marner to the insert frame of said door so as to 
prevent íts falling out with grest for.e and violence during 
the normal use of said docr in the opening and closing of 

the same; the defendant w«s negligent ín failing to use 

glass of a quality tnat vet the Federa) Standards and speci- 
fications DD-G-45lc and ANSI 297.'-1972 and in conformity 
with FHA and AAMA standerds as well as the safety regulations 
of safety glass as required under tbe laws of the State of 
New Jersay and the defendant was negligent in othar respects; 
that the plaintiffs did not contribute in any way to the 


accident and occurzence aforesaid which was caused solely 


jby the negligence of tha defendant. 
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26. That the said accident and occurrence re- 
sulted in a violent and forceful breakage and shattering of 
glass in large sections with sharp cutting edges which fell 
about the body and hands of the infant plaintiff DAWN DONOHUE 
who was standing on the porch of the premises 319 McCabe 
Avenue, Bradley Beach, New Jersey, causing said infant plain- 


tiff to suffer severe and deep lacerations of the right hand 


and wrist resulting in a severe and deep laceration of her 
dominant left wrist; the laceration extended through the 
ulnar nerve, through one-half of the median nerve and there 
were partial or complete transections of the long flexors of 
the index, middle, ring and little fingers; infant plaintiff 
was maintained in a plaster cast of the left hand and wrist 
for approximately one month with loss of good sensation to 
all of the fingers and which has caused the infant plaintiff 
to develop a "claw"-like hand with inability to close fingers 
and make a fist; the infant plaintiff is suffering from lack 
of function of tbe ulnar intrinsic muscles and was otherwise 
injured about the head, body and limbs and was confined to 

a hospital and to her home for a long period of time and was 
obliged to and did necessarily employ medical aid and attend- 


ance and was prevented from attending to ber usual duties and 


attendance at school and said infant plaintiff developed an 
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emotional and psychiatric disturbance by reason of her injury 
and inability to perform her work in school and home, par- 
ticularly as the butt of rídicuie of ber classmates who 
described the infant plaintiff as being possessed of a 

"claw" hand, all to her damage in the sum of THREE HUNDRED 
AND FIFTY THOUSAND AND 00/100 ($350,000.00) DOLLARS. 


FOR A SECOND CAUSE OF ACTION 
ON BEHALF OF THE PLAINTIFF 


DOROTHEA DONOHUE 

27. The plaintiff DOROTHEA DONOHUE repeats and 
reiterates each and every allegations in paragraphs of the 
complaint marked | through 26, as if at length set forth 
herein. 

28. The plaintiff DOROTHEA DONOHUE was and ic tbe 
mother and natural guardian of the infant plaintiff DAWN DONO- 
HUE und as such was entitled to the services of her chi ld 
along with the love, affection and companionship of said 
child; that following the occurrence described in the first 
cause of action, particularly in paragraphs 26 and 27, the 
infant plaintiff became depressed and emotionally upset; that 


said infant child would wake up in tbe nighttime, screaming 


and crying to the detriment and emotional and mental harm 
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and injury of the plaintiff DOROTHEA DONOHUE; that the plain- 
tiff DOROTHEA DONOHUE was required to remain awake at night 
with the infant plaintiff with the resulting loss of sleep 
and rest and said plaintiff DOROTHEA DONOHUE by reason 


*'ereof lost sleep and weight and because emotionally taut 


and sorrowful i^" grieving over the permanent loss of use of 
the left hand and vríst of said infant plaintiff, DAWN 
DONOHUE, and was required to feed ani wash and dress said 
infant plaintiff and accompany her to the classroom where 
she would be ridiculed by her classmates who made fun r-i 

a joke of her "claw"-like hand and wrist; that the plaintiff 
DOROTHEA DONOHUE suffered great grievance and inconvenience 
in viewing and contemplating the severe injuries and 
disfigurement of her daughter's hand ard wrist and the 
plaintiff DOROTHEA DONOHUE was otherwire injured mentally 


and emotionally in her body and miad; that in consequence of 


the negligence and carelessness of the defendant, the 

infant Plaintiff was severely and permanentiy injured and con- 
fined to a hospital and to her bed and home for a long 

period of time and the Plaintiff, DOROTHEA DONOHUE, paid or 
became obligated to pay large sums of money for the care 


and treatment of her infant daughter by a hospical and 


/, 
f 
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surgeons and doctors for operative repair and treatment of 
the infan~ Plaintiff for traumatic physical and psychíatric 
damage and injury to the body end mind of said infant 
Plaintiff; that by reason thereof the Plaintiff DOROTHEA 
DONOHUE has been damaged in the sum of $250,000.00. 


WHEREFORE, the Plaintiff DAWN DONOHUE, by her mother 
and natural guardian, demands judgment against the 
defendant in the sum of THREE HUNDRED AND FIFTY THOUSAND 
AND 00/100 ($350,000.00) DOLLARS in the First Cause of 
Action; and the Pluintiff DOL THEA DONOHUE demands judgment 
in the sum of TWO HUNDRED AND FIFTY and 00/100 ($250,000.00) 
DOLLARS, in the Second Cause of Action, together with the 
costs anc disbursements of this action. 

Yours, etc. 
CORCORAN AND BRADY 


Attorney fcr Plaintiffs 
ll Park Place 


New York, N. Y. 10007 . 
pr 227-2 i 
7 7 "4 "A 
BY / £ LL » 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DAWN DONOHUE, an infant by DOROTHEA Index No. 75CIV 1023 
DONOHUE, her Motner and Natural 

Guardian, and DOROTHEA DONOHUE, 

individually, 


Plaintiffs, 


ET SY 3 DEMANDS A 
~against- UR 


Defendant. 


Defendant, ALBERT RAPELLA, by GARBARINI, SCHER, DE CICCO 
& BERARDINO, his attorneys, answering the complaint of the plain- 
tiffs herein, respectfully alleges: 

AS TO THE FIRST CAUSE OF ACTION 

FIRST: Denies any knowledge or information sufficient 
to form a belief as to the allegations set forth in paragraphs 
aesignated "1", "2", "3", "4", "5", "6", "9", "11" and "12" of 
the complaint. 

SECOND: Denies each and every allegation set forth in 
| »aragraph "8" except to admit that th premises were located near 
the New Jersey Shore. 

THIRD: Denies each and every allegation set forth in 
paragraphs "l4" and "15" and beg leave to refer questions of law 
to the honorable court. 

FOURTH: Denies each and every allegation set forth in 
paragraphs designated "16", "l6", "19", "20", "21", "3a", "33". 


"24", "25" and "26" of the complaint. 


AS TO THE SECOND CAUSE OF ACTION 


FIFTH: Repeats and reiterates each and every admission 
and denial to the allegations set forth in paragraphs designated 


"1" through "26" with the same force and effect as if herein set 
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forth at length in answer to the allegations of paragraph "27" 


of the complaint. 


SIXTH: Denies any knowledge or information sufficien. 
to form a belief as to the allegse ions set forth in paragraph 
designated "28" of the complaint. 


AS AWD } + FURTHER ANSWER TO THE COMPLAINT 
AND POR A 'IRST, SEPARATE, “OMPLETE AND DIS- 
TINCT DEFENSE TO THE CAUSES OF ACTION SET 
FORTH IN THE PLAINTIFFS’ COMPLAINT, DEFENDANT, 
ALBERT RAPELLA, UPON INFORMATION AND BELIEF 
ALLEGZS: 


SEVENTH: That the Court did not acquire and does not 
have jurisdiction over the person o. the defend , ALBERT 
RAPELLA. 


AS AND FOR A FURTHER ANSWER TO THE COMPLAINT 
AND POR A SECOND, SEPARATE, COMPLETE AND DIS- 
TINCT DEFENSE TO THE CAUSES OF ACTION SET 
FORTH IN THE PLAINTIFFS' COMPLAINT, DEFENDANT, 
ALBERT RAPELLA, UPON INFORMATION AND BELIEF 
ALLEGES:  — — 


—————— ——— — 


EIGHTH: This court has no jurisdiction over the cause 
because all of the parties are citizens and residents of the 
Stat. of New Jersey end there is no diversity of citizenship as 
requireé under Title 28, Section 1332 of tne United States Code. 


AS AMD FOR A FURTHER e A TO THE COMPLAINT 
AND FOR A THIRD, SEPARATE, COMPLETE AND DIS- 
TINCT DEFENSE TO THE CAUSES OF ACTION SET 
FORTH IN THE PLAINTIFFS' COMPLAINT, DEFENDANT, 
ALBERT RAPELLA, UPON INFORMATION AND BELIEF 
ALLEGES : 


NINTH: That the second cause of action fails to state 
a cause for which relief can be granted insofar as it seeks 
damages for emotional and psychic injuries sustained by DOROTHEA 
DONOHUE. 


WHEREFORE, defendant, ALBERT RAPELLA, demands judgaent 


-2- 
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dismissing the complaint herein, together with the costs and 


disbursements of the action. 


Yours, etc. 


GARBARINI, SCHER, DE CICCO & BERARDINO 
Attorneys for Defendant 

500 Fifth Avenue 

New York, N. 

Tel. (212) 
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INTERROGATORIE 
UNITE^ STATES DISTRICT COURT 
DAWN DONOHUE, an infant by DOROTHEA 
DONOHUE, her Mother and Natural 
Guardian, and DOROTHEA DONOHUE, Index No. 75CIV 1023 
individually, 
Plaintiffs, 


-against- 


ALBERT RAPELLA, 


INTERROGATORIES PROPOUNDED BY DEPENDANT, 
ALBERT RAPELLA, FOR REPLY BY PLAINTIFFS 


Defendant, in the above entitled action, hereLy makes 
demand that the plaintiffs e.swer the following Interrogatories 
under oath. These Interrogatories shall be deemed continuing, so 
as to reguire supplemental answers if affiant, or any one on thei 
behalf obtains further information between the time of the answers 
are served and the time of trial. If more than one plaintiff is 
naned, please answer separately for each plaintiff. If a minor 
plaintiff is involved, the following Interrogatories, were appli- 


cable, are to be answered with refsrence of the claim of said 


miror. 


plaintiffs. 


| 
l. Tae age, address and social security amber of the 
2. The date anc time of the cccurrence. 


3. The locationéf the occurrence «et forth in the com- 
plaint with sufficient detaíl to enable the defendant to identify 
the same. 


4. The acts or omissions constituting the negligence | 
claimed on the part of the defendant. | 
| 
| 


5. State each and every injury claimed to have been 
s""tained with duration thereof, and alleging specifically which 
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are claimed to be permanent apnd in what respect they are claimed | 
to be permanent. | 


6. State how long plaintiff, DAWN DONOHUE, was confined | 
to bed giving the dates thereof. 


7. State how long the plaintiff, DAWN DONOHUE, was | 
confined to house with dates thereof. 


8. State howlong the plaintiff, DAWN DONOHUE, was con- 
fined to a hospital, with the dates of confinement and the names 
of the hospitals. 


9. Set forth tne names and address of all attending 
physicians. 


10. State how lona the plaintiff, DAWN DONOHUE, wéll 
| Claim to be disabled from her usual occupation. 


ence with address thereof, position held by the plaintiff, and 
the rate of earnings; or if self-employed name ind address under 
which plaintiff is doing business. If the plaintiff is a student 
please set forth the name and address of the school attended, tle 
grade which the plaintiff is in and whether or not it will be 
claimed that any time was lost from school as a result of thís 
occurrence. 


12. State the amount of doctors' bills claimed to have 
been sustained by tie plaintiffs. 


13. State the amount of hospital bile. 


14.a6tate the amount of nursing services. 
b) State the amount of medications and medical supplies. 
C) State the amount of lost earnings. 
d) State the amount of household help expense with 
the name and addres: of the recipients thereof. 


| 
| 
I 
| 
Í 
| 
| ll. State plaintiff's employer at the time of the occurr- 


l5. Set forth the nature of and the location of any 
| dangerous or defective condition which tne plaintiffs will claim 
caused or added to the occurrence. 


16. If notice is prerequisits, state whether actual or 
constructive notice is claimed. ; 

17. If actual notice is ciaimed, state time, place and 
the name of the person to whom such notice was given. 


| 18. If constructive notice is claimed, state how long the 
condition existed. 


19. Set forth the sections of the statutes, ordinances, 
cules and regulations claimed to have been violated by the 
defendant. 


| 
| 
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20. Set forth every additional item of damage alleged to 
have been sustained by the plaintiffs. 
21. If property damage is claimed, set forth all sedit 
concerning said property damage. 
| 
22. State the exact location where it will be claimed | 


that the plaintiff was located at the time she was allegedly 
Struck by glass or a part thereof. 


23. If it is claimed that said door as alleged in the 
complaint was not properly secured set forth in what respect the 
plaintiff will claim said door was not in fact properly secured 
and whether it created a dangerous or defective condition. 


24. If it is claimed that negligent repairs were made, 
state when, where and by whom on behalf of the defendant they 
were made, and in what respect such repairs were negligent. 


Í 
| 
25. If it is claimed that the installation of said door 
was negligent, state when the installation was made, where and by 
whom on behalf of the defendant it was made and in what respect | 
such installation was negligent. 

26. If the plaintiffs allege that there was in fact a | 
dangerous or defective condition then set forth tho alleged dange 
ous and defective condition which the plaintiffs will claim exist- 
ed at said prem. ->s. | 

27. Set forth who on behalf of the defendant herein 
allegedly caused the aforesaid defective and dangerous condition 
to exist, the date this was caused, and in what manner said condi-| 
tion was caused and the location thereof with respect to the | 
premises. | 


28. If the plaintiffs are claiming a nuisance then set 
forth the condition or conditions allegedly constituting a nuisance, 
the nature of such condition, and the length cf time that it was 
in existence prior to the date of the alleged accident. 


29. If it is claimed that the door was defective state 
how, and in what manner the plaintiffs will claim that said door 
was allegedly defective. 


| 
30. If it is claimed that the glass contained in the | 
door was illegal set forth how and in what manner the plaintiffs 
will clain that said glass was "illegal". | 
Ji. If it is claimed that the door had in&dequate support) 
and retainers for glass contained in said door, set forth how and 
in what manner the plaintiffs will claim that said support was 
allegedly inadequate. | 
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32. Set forth specifically how and in what manner the 
plaintiffs will claim that the occurrence took place and the glas 
allegedly fell and shattered causing the alleged injuries herein. 


33. State if it will be claimed that the infant and her 
parents were tenants of 319 McCabe Avenue, Bradley Beach, New 
Jersey. 


34. If the infant claimant and her parents were visiting 
said premises state: 


(a) Whom they were visiting; 

(b) When they arrived; 

(c) How long they were at the premises prior to the 
alleged occurrence. 


35. State the names and addresses of all known witnesses 
to the alleged occurrence. 


36. If any portions of the door allegedly involved in 
the occurrence or any of its mechanisms were retained by the 
plaintiffs or their agents state: 


(a) Who has presert possession of the door or any i 
of its mechanisms; | 
(b) Whether any expert evaluation was made of the | 
door or its mechanisms; | 

(c) If any evaluations or reports were made provide 
the defendant with copies of same. | 
| 


37. State the nares of all brothers and sisters of the 
infant plaintiff residing with the ınfant plaintiff anå the names 
and addresses of the schools they attended at the time the summons 
and complaint herein were alleged served. 


2.8. State all the residences either owned or rented by | 
the infant plaintiff or her parents at the time of the commence- ' 
ment oí this action. | 


39. State if the parents of the infant plaintiff are 
registered to vote and if so, state where they are registered to | | 
vote. | 

| 


40. State if the parents of the infant plaintiff were 
employed at the commencement of this action, and if so, state vhede. 


4l. State if the parents of the infant plaintiff are 
registered to vote and if so, state the voting address. 


| 
| 
42. If the parents of the infant plaintiff pay property | 
taxes, State where these taxes are paid. | 


43. If the parents of ne infant plaintiff owned any 
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motor vehicles at the time of the commencement of this action, 


state where they were registered. 


Dated: New York, April 4th, 1975. 
Yours, etc. 


GARBARINI, SCHER, DE  iCCO 
Attorneys for Defenuant 
500 Fifth Avenue 

New York, N. 10036 


TO: CORCORAN A? BRADY, ESQS. 
Attorneys | .r Plaintiffs 

1l Park Place 

New York, N. Y. 10007 


e 


ar 


BERARDINO 


ANSWERS TO INTERROGATURIES. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
T nis ELLE LEO 75 CIV 1023 
(M.P.) 
DAWN DONOHUE, an infant by DOROTH<A 
DONOHUE, her Mother and Natural ANSWERS TO 
Guardían, and DOROTHEA DONOHUE, : INTERROGATORIES PROPOUNDED 
individually, BY DEFENDANT 
Plaintiffs, 
-against- 
ALBERT RAPELLA, 


Defendant 


/—— ——————————— 

The Plaintiffs, by CORCORAN AND BRADY, their 
Attorneys, answering the Interrogatoríes Propounded by the 
Defendeat, state as follows: 

l. The Plaintiff DAWN DONOHUE was of the age of 
eighc yeurs at the time of the occurrence, having been born 
on Marcb 8, 1965. 

The Plaintiff DOROTHEA DONOHUE, her Mother, 
is now of the age of 48 years, having been born on August 4, 
1927. Her Social Security Number is 008-14-5654, 

The address at the time of the occurrence 
was 120 West 91st Street, New York, New York; Their te.porary 
address at the present time is 200 Third Avenue, Belmar, New 


Jersey 07719. 


2. The date and time of occurrence is July 29, 


1973 between 2 PM and 2:30 P.M. 


PAn 
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3. The lecati.n of the occurrence was at the 
entrance door leading to the porch of the premises 319 MeCebe 
Avenue, BradWBeach, New Jersey. 

4. The acts or omissions constituting the 

negligence claimed on the part of the Defendant are as follow.: 
In casing snd »ermittíng a large pane of g.488 to be and 

| 

| 


remain in the entrance door leading to the porch of the premises 


319 McCabe Avenue, Bradley, New Jersey, in a loose, insecure, 


dangerous and defective manner; in causing acd permicting 
the knob and catch device of the main ^o. `o becone loose 


and defective making ít difficult, if nc. impossible, to turn 


the knob to retract the lock portion so as to premit the 
opening of the door in a normal, easy manner; the Defendant 
was neglige.- in failing to repair, replace or correct the 
defective "tricky" catch of the handle of the main door leading 
out to the porch notwithstanding the frequent compiaints made 
to the Defendant and/or his agent over a long period of time 
prior to the occurrence on July 29, 1973; the Defendant «as 
negligent in failing to insert non-shatterable, safety glass 
in the door but, on the other hand, caused and permitted the 
said door to be equipped with a large pane of glass whicn broke 
and splintered into large dangerous segments which acted like 


a sharp knife when one of such segments came in violent contact 


with the left hand and wrist of the infant Plaintiff, DAWN 
DONOHUE. -2- 
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5. The infant Plaintiff DAWN DONOHUE, who at the 
time of the occurrence was 8 years of age, sustained a severe 
and deep laceration of her domínant left wrist; said laceration 
extended through the ulnar nerve through one-half of the 
median nerve and there were partial or complete transections 
of the long flexors of the index, middle, ring and little 
fingers; at the time of surgery it was found that the ulnar 
half of the median nerve vas transected; the entire ulnar 
nerve was transected; the flexor digitorum superficialis tendons 
were totally transected except for the tendon to the index 
finger which was partially transected; the flexor digitorum 
profundus tendons tothe middle ring and little fingers were 
completely transected; there was extensive hematoma formation 
throughout the sheath. AS a result of the partial or 
complete transections of the injured tendons and nerves, the 
infant Plaintiff has been unable to close her left hand in a 
normal manner: for a long period of time the infant Plaintiff 
suffered the inability to close the fingers of her left hand 
with the result that the left hand of the infant Plaintiff 
took on the appearance of a "claw" hand; the infant Plaintiff 


suffered theloss of sensation in all fingers of the left hand 


with severe restriction of the flexor function of tho fingers; 
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| the infant Plaintiff suffered lack of function of the ulnar 

| intrinsic muscles; infant Plaintiff has suffered a status post 
| 

| deep laceration to the dominant left wrist with lacerations of 
il 
i! 


median and ulasr nerves and long flexor tendons of the: index, 


l middle, ring and little fingers. 

| The infant Plaintiff underwent extensive 

| surgical repair of all of the injured tendons and nerves at 
the Jersey Shore Medical Center, Neptune, New Jersey in an 
operation of 2-1/2 hours duration under anaesthesia; infant 
Plaintiff was maintained in a plaster cast for one month and 

| the said occurrence has left the infant Plaintiff with a severe 

| 

| elongated scarring of the dominant left wrist and left hand; 
the infant Plaintiff suffered an irregular wound and laceration 
of the left wrist extending over 6 cm in length; the infent 
Plaintiff suffers a weakness of the thumb in adduction and 
extension and in the figers in adduction; the infant Plaintiff 


has a weeker hand grip on the left hand as compared wit’ the 


right; infant Plaintiff also suffers limitation of motion 


— 


at the wrist as well as weckness of the muscles innervated 


ee 


| chíefly by the ulnar nerve; the Plaintiff suffers from a tendon 
mass in the proximal border of the scar with underlying neuroma 
formation and acute tender area which may require survical 
removal if the ne&roma formation persists. 


The Plaintiff will claim that all of the 
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above described injuries are permanent with slight improvement | 
in the use of the left hand; but transection of all of the | 
nerves and tendons above described continue to the present 
time. The infant Plaintiff suffers a malfunction of the 
firgers of the land hand and movement of the lert wrist; the 
i nfant Plaintiff continues to have a weaker hand grip ou the 
left as compared with the right; the underlying neuroma 
formation in the proximal border of the scar persists to the 
present time accompanied by acute tenderness which may Lave to | 
be urg) lly removed. 

The infant Plaintiff suff. ^d psychological 
and emotional trauma by reason of the mere laceration of the 
dominant left wrist and hand partícularly the damage to the 
tendons and nerves which prevented the infant Plaintiff from 
closing the ficgers of her left hand so that the same remained 
in a "claw" position with accompaning elongated scar; 
the iafant Plaintiff became the butt of ridicule from her 
classmates who openly brought to the attention of the infant 
Plaintiff that she had a "claw" hand; the infant Plaintiff 
suffered further ment&l, . psychological and emotional trauma 
when the school to which she. returned attempted to have the 
infant Plaintiff write with her right hand depite the fact 
that she had initially and always used the left hand for 


witing; the inability of the infant Plaintiff to adjust to 


t he change in writing from the left hand to the right hand 
afa 


| 
| 
| 


| 
| 
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caused her to become confused and frustrated; to escape from 
such predicaments the infant child declined to attend scheol 
and was found walking about the town alone and unescorwi until 
she was found by a police officer; the infant Plaintiff 
continued to suffer in her school work and did poorly ín her 
subjects and was actually held back and had to repat the 

third grede; infant plaintiff was required to eliminate 


gymnasium or any activity connected with the same including 


|| acrobatic dancing; the discouragement engendered by the 


severe ugly scars of the dominant left wrist and hand plus 

the ridicule to which the infant plaintiff was subjected to 
by her classmates because of her "claw" hand, the infant 
Plaintiff cried constantly during the greater part of her 
waking Sours as well as during the night which cause the 
Plaintiff, DOROTHEA DONCHUE, the Mother of the infant Plaintiff 
to remains up with the child in attempts t relieve her of the 
constant crying, discouragement and dispondency to which the 
child had fallen by reason of the severe traumas caused by 

the occurrence of July 29, 1973; the infant Plaintiff remains 
quite tense; the infant Plaintifi will require socialogícal 
treatment and special tutoring to overcome the obstacles and 
frustrations caused by the severe trauma and resulting mal- 


function c: the left hend and wrist. 
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6. Infant Plaintiff DAWN DONOHUE was confined 
to bed, following discharge from the hospítal, for approximately 
one week. 

7, Infant Plaintiff DAX ^ONOHUE was gonfined 
to the house and porch for a period p? one week; thereafter 
infant Plaintiff wes pe mitted to take short walks in the 
company of her Mothe: or dster during which she complained 
of weakness, dizziness and fatigue. 

8.  nfant Plaintiff was confined to the 
Jersey Shore Medical Center, Fitkin Hospital, 1945 Corlíes 


Avenue, Neptune, N., J. from July 29, 1973 to July 31, 1973. 


9. The attending physicians are: 


(a) Dr. Joseph X, Jasaitis 
206 Crescent Parkway 
Sea Girt, New Jersey 08750 
Specialist in plastic and reconstructive 
surgery and cosmetic and surgery of the hand. 


(b) Dr. Reda Zakhary 
251 West Sylvania Ave. 
Neptune, N. J. 07753 
Anesthesia management 


-7- 
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10. infant Plaintiff DAWN DONOHUZ will claim to 


be disabled from the full use of her left hand and fíngere 


during the balance of her natural life. 

ll. infant Plaintiff was eight years o2 age at 
the time of the occurrence; Plaintiff DOROTHZA DONOHUE is a 
housewife and homemaker and was not otherwise employed; 
it will be claimed that the injuries suffered by the infant 
Plaintiff caused her school work to suffer and do poorly by 
reason of which she had tc repeat the third grade. infant 
Plaintiff at the time of her visit to her sister at 319 McCabe 
Avenue, Bradley Beach, New Jersey had completed second grade 
at Public School 84, 48 West 90th Street, New York, New York 
and was to enter the third grade; following the accident 
and occurrence of July 29, 1973, the infant Plaintiff remained 
in New Jersey to be in close proximity to Dr.Joseph c. Jasaitis, 
206 Crescent varkway, Sea Girt, New Jersey, who is the plastic 
and neurosurgeon who operated upon the left hand and wrist of 
the infant Plaintiff, DAWN DONOHUE, and for follow-up treatment 
and care by said Doctor, as treatment continued and still 
continues in the office of Dr. Jasaitis; infant Plaintiff 
transferred to St. Rose Parochial school in Belmar, 
New Jersey, despite the fact that the parents of the 
infant Plaintiff continued their abode at the aprtment of the 


New York City Housing Authority known as the Stephen Wise 
Towers, 124 West 91st Street, New York, NY, Apt. 19J until after 
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Novembe: 14, 1973. 
12. Doctors bills are as follows: 

Dr. Joseph E. Jasaitis, 20° Crescent 
Parkway, Sea Gict, N. J. - $800.00 of which the sum of $245.50 
remains unpaid; 

Dr. Reda Zakhary, 251 west Sylvania Ave., 
Neptune, N, J. - 3120.00. 

13. The bill of the Jersey Shore Mecical 
Center, Fitkir Hospital, 1945 Corlies Ave., Neptune, N. J. - 
$576.75 

14. (a) Nursing services included in hospital 
bill. 

(b) Amount of medications and medical 
supplíes are of the sum of $100 approximately. 

(c) No claim for lost earnings. 

(d) Although household help was required, 
the Plaintiffs are unable to pay for same. 

15. Nature and location of dangerous or defective 
condition is the defective, "tricky" catch of the handle and 
lock attached to the main door leading to the porch; said lock 
would"catch" when attempts were made to open the door casing 
persons properly on the premises to have difficulty in opening 
the door; the defective catch or impreper operation of the 
deor kneb and handle presented the door from being opened until 


VTERROGATORIES 


such time as the catch would cetract, which occurred at variable 
times; the main entrance door was equipped with large glass 

pane which was loose and insecurely held in door; large glass 
pane was of annealed glass which when it fell from its opening 

or enclosure broke into large sect:ous with pointed and sharp 
cutting edges, some sections cf which struck the infant Plaintiff 
causing the deep severe )-cerations and severances of the tendons 
end nerve: of the fingers of the left hand and wrist; Defendant 
was negligent in failing to equip the door with tempered or 


heat treated glass, which, although breakable, would have a safe 


| break pattern of smell particles or cubes approximately the size 


of the thickness of the glass and thus minimize the cnances of 
severe injury. 

16. Actual and constructive notice is claimed, 

17. Actual notice was given to the Defendant and/or 
his agent GARRA RANT AGENCY, 428 Main Street, Asbury, New Jersey, 
of the defective loose and unsafe condition oí the glass pane of 
the door und of the improper functioning of che lock, knob and 
door handle whenever the Defeacant or his collection agent, Mr. 

| Tucciní or Mr. Endready visited the premises at 319 McCabe 


Avenue, Bradley Beach, New Jersey, for the collection of 


monthly rents; Defendant and/or its agents aforesaid were 


informed of the bad spring on the door which would cause the 
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door to close with great force and that the door catch was 
defective; despite complaints made to Mr. Endready as far baek 
as November 1972, the latter assured the tenant that "we will 
take care of it, don't worry", he kept putting it off and nothing 
was done; the glass pane in the door was either too big or 
too small for ít never was secure; the complaints aforesaid 
was made at various t.mes, commencing in November 1972 to 
persons aforementioned when they came to collect rents on a 
monthly basis. 

18. Constructive notice is claimed on the basis 
that the condition complained existed for at least a period of 
approximately nine months or from November 1972. 


19. The Defendant violated 
Section 7 of the Regulations of the Commiesioner 


of Community Affairs promulgated pursuant to New Jersey 


PuLlic Laws, Chapter 369. 
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20, The Plaintiff DOROTHEA DONOHUE will claim that 
she has lost the services of her daughter, the infant Plaintiff, 
DAWN DONOHUE, by reason of the injuries suffered by said infant 
Plaintiff; Plaintiff DOROTHEA DONOHUE will claim that in 
attempts to act as a w se and therapist v her infant 
daughter, she has bee;. subjected to long hours of watching the 
infent plaintiff, who would cry continuously; would wake up 
with níghtmares while asleep and thus cause the Plaintiff 


DOROTHEA DONOHUE to lose sleep, become irritable and despondent 


over the infant Plaintiff's condition and the permanency 


which cond tion which the infant Plaintiff will have to endure, 
particularly the lack of normal movement of the fingers and 
wrist of the left han? with ugly írregular scar and formation 
underneath on the dominant portion of the left wrist and hand; 
the further damage which Plaintiff DOROTHEA DONOHUE will claim 
is the moneys she will have to expend in follow-up surgical 
repair and therapy which the infant Plaintiff will require and 
which sums of moneys are not at this time knowledgeable to said 
Flaintiff. 

21. Net applicable 

22. Infant Plaintiff was standing on the porch 
of the premises, 319 McCabe Avenue, Bradley Beach, New Jersey 
near the door from which the pene of glass fell and broke, 


striking the infant Plaintiff about the left hand and wrist. 
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23. See Answers to Interrogatories Numbered 4, 15, 
17 and 18. 

24. Plaintiffs do not have knowledge of repairs 
made. 

25. Plaintiffs claim that installation of glass 
pane in door ~*s loose and defective; claim is also made that 
lock and handle of door mal-functioned causing the lock or 
catch t€& stick; this condition existed ove: a long period of 
time, resulting ia the lock becoming "tricky" in that it wes 
not known whea the catch would work properly or not. 

26. See answer above to Interrogatory numbered 25. 

27. The defective and dangerous condition was 
caused to exist by the Defencant or the agent, employee, or 
contractor engaged by the defendant to install the door in the 
premíses, and more particularly, the glass pane in said door 
which was insecurely held anc fastened; the defective and 
dangerous condition pertaining to the pane of gloss existed for 
many months príor to the occurrence of July 29, 1973 and may 
nave existed from the time the said door and glass pane was 
purchased by the defendant, which date is unknown to the plaintiffp; 
the defective, dange.our, loose, unsecured condition of the 
door and glass pane insert was further aggravated by the ma!- 


functioning of the handie, knob,lock or catch on said door which 


would function irregularly in such a manner that the door would 
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were made. 


remain locked or "caught" when attempts at ingress or egress 
28. The length of time of many months during 


| which the door mal-functioned and the failure of the defendant 


to remedy or correct the same after promising to do so and the 
uncertainty as to when the "catch" or lock on the door would 

| operate properly and safely, thus hampering ready and regular 

| ingress end egress resulted in the conditions complained of 
and thereby took on the character of a nuisance in law. 

| 29. See answer to Interrogatory numbered 28. 

| 30. The glass pane installed in the door was made 
of annealed glass, which glass when jarred or broken splits 
and breaks into large sections or splinters with sharp points 
and cutting edges; whereas, glass that is tempered will, 
when broken or jarred, break into a safe break pattern of 
small particles or cubes approximately the thickness of the 
glass and thereby minimize the chances of sewere injury; to the 

|| extent that the glass pane in the door in question broke into 
larger pointed sections with sharp cutting edges, after a long 
history of an insecure and loose glass with a mal-functioning 
catch or lock, on the door, the plaintiffs will claim that 
the glass contained in the door was improper and illegal. 


The tempered glass will deflect more before failure than annes ed 


glass. 
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31. The door had inadequate supports and retainers 
for the glass pane in that said supports and retainers faíled 
to secure the glass in a safe and fixed position by reason of 
their inefficiency and also by reason that some supports and 
retainers were missing. 

32. The Plaintiffs will claim that the occurrence 
took place when the sister of the infant Plaintiff, DAWN DONOHUE, 
while inside the house, was attempting to open the door on to 
the porch, the pane of glass fell from its supports and retainers 


and broke into large sections, one or more of which secionts 


of glass struck the infant Plaintiff, DAWN DONOHUE, who was 


standing outside on the porch in close proximity to the door, 
on the left hand and wrist. 

33. The Plaintiffs will claim that they were 
visiting the premises, 319 McCabe Avenue, Bradley Beach, New 
Jersey, where the married daughter of the Plaintiff DOROTHEA 
DONOHUE, and the sister of tb- infant Plaintiff, DAWN DONOHUE 
res led with her '. bano. 

34. The infant Plaintiff and her mother, the 
Plaintiff, DOROTHEA DONOHUE were; 


(a) Visiting MRS. KATHERINE HORGAN and her husband 
JOHN HORGAN; 


(b) Arrived on the morning of July 29, 1973; 


(c) Were at the premises several hours prior to 
the occurrence, 
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35. The witness to the occurrence is PATRICIA 


DONOHUE temporarily residing at 327 16th Avenue, Belmar, New 


Jersey, 


36. No portions of the door or any of its 


mechanisms were retained by plaintiffs or their agents. 


37. The names of the brothers and sisters residing 
with infant Plaintiff et the time of the occurrence on July 
29, 1973 and the schools they attended sre as follows: 


(a) PATRICIA DONOHUE - attended St. Gregory 
Parochial School at West 90th Street and 
Amsterdam Avenue, Manhattan, New York, N.Y. 


(b) STEPHEN DONOHUE - graduated from St. Gregory 
Parochial School, West 90th Street and 
Amsterdam Avenue, Manhattan, New York, N.Y. 
and after attending Manhattan Trade School 
in Yowkville, New York City, joined the United 
Stated Marines to which he was attached when 
infant Plaintiff DAWN DONOHUE suffered the 
eccurrence of July 29, 1973 and was technically 
and legally residing with the infant Plaintiff 
as of July 29, 1973. 


(c) MRS. KATHERINE HORGAN, síster of infant Plaintiff 
DAWN DONOHUE resided with husband JOHN HORGAN 
at time of occurrence on July 29, 1973; previousl 
attended St. Gregory Parochial School at West 
90th Street and Amsterdam Avenue, New York, NY. 


(d) Infant Plaintiff attended P.S. 84, 91st St. and 
Columbus Avenue, Borough of Manhattan, City of 
New York. 
Following the accident to the infant Plaintiff 
DAWN DONOZUE on July 29, 1973, the Plaintiff DORCTHEA DONOHUE 


returned to her heme at 120 West 91st Street, New York, NewYork 
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where she resided with her husband, WILLIAM DONOHUE; husband and 
father of Plaintiffs continue: to oe employed as an operating 
engineer on a construct:on joo ror .alsh Construction .ompany 
and Perini Const- -uction Co. in the 3orough of Queens, New York 
City; Plaintifts continued to rem;. as tenants of the Stephen 
Wise Towers located st i20 west 91st Street in the Borough of 
Manhattan until Novembe: i973 in Apartment 19. and for which 
occupancy the New York City Housing «uthority, as owne , billed 
the father of the intauc .le :tiff as rent vi to and = -ciuding 
November 14, 1973 the sum of 9354.22. Plaintiffs resided 
at 160 West 49th treet, \ew work, u. Y. for ten years pr&oi 
to moving to i^ est 9ist Street, New York City. 

n order to have tue intant rlaintiff available 
for follow-up treatment by the attending surgeon, vr. Joseph 
bh. Jasaitis, specialist ia piastic aud reconstructive Surgery, 
cosmetic and sucwery of the hano w th three offices ir. dew Jersey, 
viz: 206 Cresceut ve kway, Sea Girt, New Jersey, 2100 vorlies 
Avenue, Neptune City, «.J ac 29; àroac Street, Red sank, N.J., 


and to take advantage of the special talents aod skill of this 


noted surgeon in cosmetic and reconstructive surgery of the hand, 


and more particularly of the extraordinary interest shown by 
Dr. Jasaitis, who originally performed the surgical repair to 
the massive damage suffered by the infant Plaintiff, tne 


Plainciffs temporarily took un stay in New Jersey at 327 16th 


Avenue, Belmar, New Jersey. 
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At the time of service of the Summons and 

Complaint by the United States Marshall on the Defendant 
ALBERT RAPELLA on March 6, 1975, the following resided on a 
temporary basis with the intent to return to New York City 
with the infant Plaintiff and the school attended is as follows: 

Sister PATRICLA DONOHUE resided at 
327 16th Avenue, Selmar, New jersey and attended St. ose 
Parochia School, Beluar, New Jersey. 

38. At the time of the commencement of the action 


the Mother of the Infant Plaintiff rented premises at 327 


lóth Avenue, Belmar, ‘lew Jersey, on a temporary basis to 


enable infant i laintiff DAWN LONORL:. to be avaiílaüe for 

attending surgeon Dr. Jasaitis, during the critical period of 
rehabilitation of the hand and during th: period in which 

infant Plaiatiff was undergoing severe emotione! and psychiatrt 
trauma due to the conditions set forth in Answer to Interrogatory 
Numbered 5 and 11. 

39. The parents of infant Plaintiff were last 
registered to vote in New York City; they have never regístered 
to vote in the State of New Jersey. 

40. fhe parents of the infant Plaintiff were not 
employed at the time of the commencement of the Action. 

41. See Anser to Interrogatory Numbered 39, 

42. Property taxcs are not paid by the parents 


of the infant Plaintiff. 


n 3 
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43. Parents of the infant Plaintiff did not own 


a motor vehicle at the time of the commencement of the action. 


Dated: New York, N. Y. 
August ?2, 1975 


C'* jORAH AND BRADY 
Attorneys for Plaintiffs 
11 Park lace 

New York, New York 10007 
TeY;/ (212) 227-2242 


VA " 7 t vA 
BY d 4 PSP UC oa. 
WILLIAM J. N 


A Member df the Firm 


TO: GARBARINI, SCHER, DE CiCCO 
& BERARDINO, ESGS, 
Attorneys for Defendant 
500 Fifth Avenue 
New York, New York 10036 
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STATE OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK ) 

DOROTHEA DONOHUE, being duly sworn, deposes and 
says: Deponent is one of the Plaintiffs in the within action; 
Deponent has read the foregoing Answer to the Interrogatoríes 
and knows the contents thereof; the same is true to Deponent's 


own knowledge, except as to the matters therein stated to be 


alleged on information and belief, and as to those matters 


Deponent believes ít to be true. 


Sworn to before me this 


D904, of August 1975 


WILLIAM J. CORCORAN, " 
Rotary Public. State of New Yor 
“No. 31-5817065 
Guelified in Now York County | 
Commission Expires March 30, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DAWN DONOHUE, an infant by DOROTHEA : 
DONOHUE, her Mother and Natural Index No.: 75 CIV 1023 
Guardian, and DOROTHEA DONOHUE, ! 
individually, 
: SUPPLEMENTAL ANSWER TO 
Plaintiffs, INTERROGATORIES 
: PROPOUNDED BY DEFENDANT 
- against - 
ALBERT RAPELLA, 


Defendant. 


19, In answer to question 19 of the Interrogatories 
Propounded by the Defendant, the Plaintiffs will claim that the 
Defendant violated the laws of the State of New Jersey known as 
the New Jarsey Laws, Chapter 369, enacted March 29, 1972, and the 
Regulations issued thereunder by the Commissioner of Community 
Affairs, which laws and regulatíons put the Defendant on notíce of 
the dangerous condition, requiring him to correct it wichin a 
reasonable time and to replace the thin window glass with 4 pane 
of safety glass; the Defendant violated the requirements of Federal 
Specification DD-G-451c and ANSI Z97.1-1972 and FHA and AAMA 


Standards; it will also be claimed that the Defendant violated the 


Safety ‘lazing Memorandum (Rules and Regulations) of the State of 


New Jersey; it will also be claimed thet the Defendant failed to 
meet the standard and test requirements of the United States of 
America Standard Institute Code Number 2-97.1-1966 and 

2-97.1-1971 end other tests which when constructed, treated or 
combined with other materials as to minimize the likelihood of 
cutting and piercing injuries resulting from human contact with the 
glazing material; the Plaintiffs will contend that the entrance 
door to the premises, 319 McCabe Avenue, Bradley Beach, New Jersey, 
was a hagardous location within the meaning of the said law and 


interpretations. 


Dated: Wew York, New York 
September 23, 1975 


CORCORAN AND BRADY 
Attorneys for the Plaintiffs 
11 Park Place 

New York, New York 10007 
Tel.: (212) 227-2242 


/ 
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qf , 
BY fpi PPP 


A Member of the Firm 


GARBARINI, SCHER, DeCICCO 
& BERARDINO, E8Q8. 

Attorneys for Defendant 

500 Fifth Avenue 

New York, New York 10036 

Tel.: (212) 695-6622 
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UNITED STATES DISTRICT COURT 


| DS e Cla x | 
| DAWN DONOHUE, an infant by DOROTHEA 

| DONOHUE, her Mother and Natural 

| Guardian, and DOROTHEA DONOHUE, Index No. 75 Civ 10.48 
| individually, 

| Plaintiffs, NOTICE OF MOTION 


| -against- 


ALBERT RAPELLA, | 


| Defendant. | 


| PLEASE TAKE NOTICE, pursuant to Rule 12(b)(1) of the 
| 
Federal Rules of Civil Procedure, the und+"'signed attorney for 


ALBERT RAPELLA, will move this Court before the Honorable MILTON 


POLLACK on the 21st day of November, 1975 or such other times as | 
| the Court may direct in Courtroom Number 2001 of the United States 
| 


Courthouse, Foley Square, New York, New York, for an order dis- 


missing the wit'in matter on the grounds that there is no federal | 
diversity of citizenship. | 


This motion is based upon the pleadings, the annexed 


depositions, the affidavit of SABINO J. BERARDINO and the attached 
memorandum of law. 
Dated: New York, New York 


November 6, 1975 GARBARIh;, SCHER, DECICCO & BERARDINO 
Attorneys for Defendant 
ALBERT RAPELLA 
by SABINO J. BERARDINO 


^ 
e É — of the Firm 


500 Fifth Avenue 
New York, New York 10036 
-3874 (212) 695-6622 


CORCORAN & BRADY 
Attorneys for Plaintiffs 
11 irk Place 


“-w York, New York 10007 
(212) 227-2242 


LC-3874 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eee ee See o iiis 


AFFIDAVIT OF SABINO J. BERARDINO IN SUPPORT OF MOTION. 
| 
I 


DAWN DONOHUE, an infant by DOROTHEA 
DONOHUE, her Mother and Natural 
Guardian, and DOROTHEA DONOHUE, 
individually, 
Plaintiffs, 
-against- 
ALBERT RAPELLA, 


Defendant. 


enam Gn Gn um db e» dU) ÓD OD Cl 9» Ve «P QD VD OOOO SSO UP OOOO 


STATE OF NEW YORK ) 
) 38.: 
COUNTY OF NEW YORK ) 


That I am a member of the firm of GARBARINI, SCHER, DECICECO 
& BERARDINO, attorneys for the defendant, ALBERT RAPELLA. 


This affidavit is submitted in support of a motion to 


Se or IN 


SABINO J. BERARDINO, being duly sworn, deposes and says: 
! 


SUPF SUPFART OF M [e] OTION 
Index No. 75 Civ 102 


dismiss this action on the grounds that there is no federal diver 


sity of citizenship. 


The within action sets forth two causes of action. The 
first seeks damages in the sum of $350,000 for personal injuries 
sustained by the infant, DAWN DONOHUE. 
seeks damages in the sum of $250,000 for lo 


expenses incurred and emotional injury incurred by the plaintiff, 


The second cause of actio 


ss of services, medica 


DOROTHEA DONOHUE. The action was instituted by the service of a 


svamons and complaint dated January 6, 1975. 


Thereafter, depositions of DAWN DONOHUE, her Mother, 


DOROTHEA DONOHUE, and ALBERT RAPELLA, were taken. 


Copies of the 
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| 
depositions of DAWN DONOHUE and DOROTHEA DONOHUE are annexed neces 
as Exhibit A. A copy of the deposition of ALBERT RAPELLA is an- 


nexed hereto as Exhibit B. 


 — testified that she presently resides at 200 Third Avenue, 
Belmar, New Jersey. (Page 3, line 23). She further testified that 


her children, who still reside with her, Patricia Donohue and Dawn 


| 
| 
During the course of her deposition, plaintiff DOROTHEA | 
I 
| 
| 
| 
| 


| Donohue, attend school in Belmar, New Jersey. (Page 4, lines 11 to 

hn. That in November of 1973, these children transferred schools 
| from New York to New Jersey, (Page 11, lines 9 to 18). That from | 
November, 1973 to November, 1974, the plaintiffs resided at 132 
Cookman Avenue, Oceangrove, New Jérsey, (Page 9, line 25 to page 
10, line ll). That thereafter, the family moved to 151 Stockton 
Avenue, Oceangrove, New Jersey where they remained for approxi- 
metely ht months. (Page 6, line 24 to page 7, line 3). That 
from September, 1974 to June, 1975, the family resided at 327 
16th Avenue, Belmar, New Jersey. (Page 6, lines 5 to 9) As indi- 
cated above, the family is presently living at 200 Third Avenue, 
Belmar, Mew Jersey. 

DOROTHEA DONOHUE testified that neither she nor her 
husband are registered to vote. (Page 12, lines 6 to 22). She 
testified that neither she nor her husband have been employed sinc 
1973. (Page 13, lines 7 to 10). Mrs. Donohue testified that 
neither she nor her husband own any property in the State of New 
York. (Page 15, lines 22 to 24). Mrs. Donohue testified that she 


has no place picked out to live in New York (Page 60, line 4) and 


= ea 
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has not cone to any real estate agents concerning looking for a 
place to live in the State of New York. (Page 60, lines 18 to 24) 
In his deposition, Mr. Albert Rapella, testified that his address 
is 100 Pauling Boulevard, Leonia, New Jersey. 

Although the plaintiff claims that there is diversity of 
jurisdiction in this case in that the plaintiffs are domiciliaries 


of the State of New York and the defendant is a domiciliary of the 


State of New Jersey, it is clear that the facts as testified to by 


the plaintiff do not sustain these allegations. By the — 


own testimony, it is established that the plaintiffs live in the 
State of New Jersey, that the plaintiff's children go to school 

in the State of New Jersey, that the plaintif^ is not registered 
to vote in the State of New York, that the plaintiff's husband is 
not employed in the State of New York and that no property is owne 
in the State of New York. At best, there is a former domicile in 


| the State of New York which was changed to the State of New Jersey 


following the occurrence herein and prior to the institution of 


this lawsuit. The defendant, ALBERT RAPELLA, is clearly subject 


to the jurisdiction of the Courts of the State of New Jersey 


where the plaintiffs are now domiciled. 


WHEREFORE, it is respectfully requested that this motion 


to dismiss the within action on the basis that there is no diversity 


of citizenship and thus, no federal jurisdiction be granted in all 


respects. 


6th day of November, 1975. r MARCUCRITE PELLINO 


P Rot t No. York 
B ter County 
s/ eje tun | i 20, 197% 77 


— = °° °° °° °° 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF SABINO J. BERARDINO. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DAWN DONOHUE, an infant by DOROTHEA DONCHUE 
her Mother and Natural Guardian and 
DOROTHEA DONOHUE, Individually, 
Plaintiffs, 
-against- 


ALBERT RAPELLA, 


Defendant, 


Depositions of DOROTHEA DONOHUE and DAWN DONOHUE, 
Plaintiffs, taken by the Defendant, pursuant to 
Notice dated June 19th, 1975, at the offices of 
Garbarini, Scher, DeCicco & Berardino, Esqs., 

500 Fifth Avenue, New York, N.Y., on the 3rd day 
of September, 1975, at 3:30 o'clock P.M., before 
Philip C. Rizzuti, a Notary Public of the State of 


New York. 


Appearances: 


CORCORAN & BRADY, ESQS., 

Attorneys for the Plaintiffs, 

ll Park Place, New York, N.Y., 10007 
WILLIAM J. CORCORAN, Esq., of Counsel. 


GARBARINI, SCHER, DeCICCO & BERARDINO, E8QS., 
Attorneys for the Defendant, 
500 Fifth Avenue, New York, N.Y., 10036 
PHILIP A. DeCICCO, Esq., of Counsel. 


-and- 


FEINBERG & CHARLES, ESQS., 
415 Madison Avenue, New York, N.Y. 
ALFRED W. CHARLES, Esq., of Counsel. 


IT IS HEREBY STIPULATED AND AGREED by and among 
the attorneys for the respective parties hereto that 
filing, sealing and certification of the within. 
deposition be and the same are hereby waived; 

That the witnesses may be sworn at the taking of 
their depositions by any Notary Public of the State 
of New York, snd that the witnesses may read, sign 
and swear to their depositions when the same is 
transcribed before any Notary Public, with the same 


force and effect as if signed and sworn to before a 


Judge or Clerk of the Court. 


) 53a 3 


3 That a copy of the within deposition, when 
4 transcribed, shall be supplied to the Attorneys for 
5 the Plaintiffs without charge by the Attorneys for 
© the Defendant; 

That all objections, except as to the form of 
the question may be reserved to the time of the 


9 trial of the action. 


10 


SALLY SH 
ne 


DOROTHEA DONOHUE, having been first 
15 duly sworn by Philip C. Rizgzguti, a Notary Public of 
16 the State of New York, was examined and testified as 


ei follows: 


|| EXAMINATION BY 


20 || MR, DeCICCO! 

21 | Q Would you please state your name and address 
22 || for the record. 

23 | A Dorothea Donohue, 200 Third Avenue, Belmar, New 
24 || Jersey. 


E] Mrs. Donohue, are you married? 


| 
|| 
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Donohue 4 


A Yes. 
Q What is your husband's name? 
A William. 
" Do you have any children? 
A Yes. 
Q What are their names and ages, please? 
A Brand, 24; Steve, 23, Catherine, 20; Patricia, 14; 
Dawn, 10. 
Q How many of your children presently reside with 
you? 
A Patricia and Dawn. 
m Do Dawn and Patricia attend school? 
A Yes. 
Q What school do they attend? 
A St. Rose. 
« Where is that? 
A Belmar. 
Q Do you have the address? 
A Not offhand. 
MR, DeCICCO: If we provide a space in the 
transcript, will you provide the address? : 
MR. CORCORAN: Yes. 


MR, DeCICCO: Leave a space. 


——Ó—— UU 912 21. [sU tt ttt ttt ttt 


E 


What grades are your children in? 
A Dawn is in the 4th grade and Patricia is in the 
first year of high school. 

x Mrs. Donohue, how long have you lived at your 
present address? 


" dA As of June of this year. 


Q June of '75? 


Yes. 


Q Where did you iive before that? 
" A 327 16th Avenue, Belmar. 
" Q Other than your husband and children, does 
anyone else live with you at your present address? 
H A No. 
x Do you rent there or do you own the home? 
A I rent temporarily. I intend to return to New York. 
MR, DeCICCO: Objection, I move to strike the 
"n m answer as not being responsive. 
42 | Q Do you have a lease? 
A Yes, I do. 
- | Q When was the lease entered into? 


June. 


5 6 a 
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ES How long does that lease run for? 
A For a year. 

Q Your prior address, 327 16th Avenue, Belmar, 
how long did you live there? 
4 From September until June. 

q September of '74 to June of 'T5? 
A Yes. 

Q Who lived there with you? 
A My two daughters and husband. 

B Anyone else? 
A No. 

Q Was that also under a lease or was there another 
type of agreement? 
A It was under a lease. 

MR. CORCORAN: Excuse me. Are you talking 
&bout 200 Third Avenue? 
MR, DeCICCO: No, 16th Avenue. 

Q Did you say there was a lease at 327 16th 
Avenue? 
4 Yes. It was a winter lease. 

* Where did you live before that? 
A 151 Stockton Avenue, Oceangrove, New Jersey. 


E How long did you live there? 


i 


Donohue 


Approximately eight months. 
4 Who resided with you there? 
The same. 


Q Your husband and children? 


Anyone else? 


Q Was that pursuant to a lease? 


A There was, but there were many complaints that I 


had which they did not take care of. So, therefore, 


I moved out. 

E How long was that lease for? 

It was for a year. 

^ When was it to run from and when was it to 
run to? 
A Prior to when I moved to the winter rental. 

Q Did you remain there for the entire period of 
the lease? 
A No, I did not. 

by You say it was a year lease? 
A Yes, but with the complaints that I had, they agreed 
that it was all right that I move. 


Q What months were you there at that address? 


Ct 
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A The eight monihs before I moved to the winter rental. 
Q What months? 
A I would say from about November of '74 on. I 
cannot give you a definite point on that until I check 
my receipts. 
^ Approximately November of '74 is when you moved 
there? 
B I was still in New York City then, there was too 
much traveling back and forth. After I got the final 
results of how long ít would take for her operation and -- 
MR, DeCICCO: I move to strike that as not 
being responsive. 
Q Was it in 1974 that you moved into that Stockton 
Avenue address? 
^ Yes, I would say 60. 
~ When you moved to the Stockton Avenue address, 
did you have any other residence? 
A No, I was visiting my daughter. 
Q You say you were visiting your daughter, did you 
live with her for any period of time? 
A Well, the only reason I stayed longer than I wanted 
to was because of Dawn's accident, 


Q Did you remain for any period of time? 


/ 
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; A I remained with her until Dawn was strong enough 
to go home. 
MR, DeCICCO: I move to strike it as not 
being responsive. 


For what period of time were you at your 


daughter's residence? 
A I would say within a month. 


m What month? 


» 


From July until August. 
MR. CHARLES: 10731 


THE WITNESS: Yes. 


SA 
+ 


x Where did you live after August of 19737 
E 120 West 91st Street. 


« That is in Manhattan? 


A Yes. 
Q How long did you remain at that address? 
A I think I stayed there until about November. 
Q Of what year? 
? || A It was 1973, I think. 
| Q So you were at 120 West 91st Street at least 
from August of '73 to November of 'T731 
^ Yes. 


Q Where did you live after November of '73? 


Donohue 10 


A Then I moved to Jersey. 
` Where in Jersey? 
^ I lived at 132 Cookman Avenue. 
Q What town was that in? 
A Oceangrove. 
- You were there from November of 1973 until 
when? 
^ Until I moved to Stockton. 
Q In November of '74? 
A Yes. 
Q Where did you live prior to July of 1973? 
A July of '731 
& Yes. 
^ 120 West 91st Street. 
T How long did you live there? 
A Eight years, 
Q Where did you live before that? 
A 170 West 89th Street and I lived there for ten years. 
* In September of 1973, did either of your 


children Dawn or Patricia start school? 


A They were in school in September, yes. 
E What school? 


A Dawn was in P.8, 84 and Patricia was in St. Gregorys. 


Donohue 11 


« Where are they locatad? 
n St. Gregorys is at 131 31st Street and I am not 
certein of the address of P.S. Bh,  P.S. Dh is at 
32 West 92nd Street. 

MR. CORCORAN: Manhattan? 
THE WITNESS: Yes. 

Q Did Da nd Petricia remain in those schools 
ur* June of 1975? 
A No, 

« What day did thay transfer schools? 
A When we moved, 

Q Namely November of '73? 
A Right. 

BH What schools did they go to in November of '73? 
B Dawn attended Oceangrove Elementary School and 
Patricia went to Neptune Junior High School. 

S What are the addresses of those schools? 
A I don't know offhand. 

x Whet town? 
A Neptune Junior High School would be in Neptune. 

Q And Oceangrove would be in Oceangrove? 
Á Yes. 


E Did they remain in those schools for the 1973- 


cs 
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3 1974 school year? 
Yes. When I moved to 327 16th Avenue, I trans- 
ferred them to -- I don't know. 


Q Mrs. Donohue, in 1973 were you registered to 


T & When was the last time you were registered to 
vote? 
5 A When I intend to move back to New York. 

MR, DeCICCO: I move to strike that as not 
being responsive. 
: 14 Q When was the last time you were registered to 
vote? 
i$ A I haven't voted. 


Q In hew many years? 


" A Ma couple of years now. 
" Q How about your husband? 
" "a "e 


21 | Q No, he is not registered to vote now? 
7? || A Mo, he isn't. 
^" Q Do you drive an automobile? 


24 || A No. 


< Does your husban. drive? 


A 


No. 
Q Did you own any cars for the year 1973 up te 
and including the present? 
A No. 

Q From 1973 to the present, have either you or 
your husband been employed? 
A No. My husband is retired. 

Q When did he retire? 
A A couple of years ago. 

Q De you recall the year? 
A The end of November. 

Q What year? 
A 1973. 

Q Did your husband file an income tax return for 
fe year 1973? 
A Yes. 

Q Where was that income tax return  '' «d? Was 1t 
the Federal return? 
A Yes. 

a In addition to the Federal return, were any 
state income tax returns filed? 
A I would have to ask him, 


Q If we provide a space in the transcript, will 


SALLY 
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you indicate if a state return was filed and if so, the 
name of the state? 

Additionally, indicate further whether it was 
a resident or non-resident state return. 
I am not certain about the state. 

Q Do you have records at home that would indicate 
that? 

A Yes. 

Q When you check those records, would you indicate 
whether or not a state return was filed for the year 
19731 
A Yes. 

E] If so, please indicate the state and whether 
it was a resident or non-resident income tax return? 

A Yes. 


MR, DeCICCO: Leave a space. 


(e) Did your husband file a city income tax return 
for the year 1973 for New York City? 


A I will have to check, 


E If I provide a space in the transcript for 
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that information, will you please indicate whether it 
was a resident or non-resident return? 


A Yes. 


MR, DeCICCO: Leave & apace. 


«——————— —! 
unc AC TR RR 
Q Are you presently employed? 
A No, I am not. 
Q Have you been employed since 19737 
A No. 
Q Mrs. Donohue, how old is your husband? 


A 63. 


Q Is he receiving Social Security? 


A Yes. 
x How old are you? 
A 46, 


Q Do c*ther you or your husband own any property 
in the State of New Jersey? 
A No., 

Q Do you or your husband own any property in the 
State of New York? 


A No. 


& On July 29, 1973, was your daughter involved 
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in an accident? 
A Yes. 

x That is your d. aghter Dawn that we are talking 
about? 


A Yes. 


Q Approximately what time of the day did that 


accident take place? 
À I would say in the early afternoon if I recall 
correctly. 

m" Can you be more specific as to the time? 

It was after lunch. The exact tíme, I do not know. 

x Did you witness that accident? 
A No, I did not. We heard the breakíng of the glass 
and the terri^ic screaming and then we all ran downstairs. 
There was & doctor's wife who lived two doors from us 
who came to our aid and someone had already called an 
&mbulance and the políce came. 

MR. DeCICCO: I move to strike that as not 

being responsive. 

Q When was the last time you had seen your 
daughter before the accident happened? 
A When she had lunch, 


Q Where did she have lunch? 


In my daughter's house. 


Q Do you know if anyone was with your daughter 


&t the time of the accident? 
A Her sister Patricia was trying -- 

Q Anyone else? 

Not that I know of. 

Q Does your daughter have any children? 

Yes. 

M How old are your daughter's children? 
A She had a baby, she was about seven months, I think. 
51x or seven months. 

Q When for the first time did you go to the 
premises known as 319 McCabe Avenue, Bradley Beach? 
A About four or five days prior to the accident. 

Q For these four or five days prior to the 
accident, did you stay at that premises? 
À Yes. 

Q Were you sleeping there? 

Yes. 

Q Where were you sleeping? 
A Well, my daughter had given us her room and then 
she had fixed me a room in the attic. An extra room 


that she had cleaned out and they put a bed and chest 
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and so forth up there so it would be liveable. 

Q This was the upstairs apartment? 
A It was just an extra room that they were given 
permission to use. 

E It was above the first floor? 

Yes. 

Q For that four or five days, who stayed at 
the premises that your daughter was in? 
A Well, Dawn, myself and Patricia. 

g Was your husband with you? 
A No, he was working. He was in New York. 

Q Do you know the names of any witnesses to the 
accident involving your daughter? 


À There were so many people there, apparently the 


people who called the ambulance witnessed it. They 


called the ambulance before we called ourselves. They 
must have witnessed it. 

Q Do you know their names? 
A Possibly it was a Mrs. Andredy or something like that. 
I believe she told me that she was the lady who called 
the ambulance. 

Q Other than Mrs. Andredy, was there anybody else? 


There were a number of people there, but I was not 
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fully acquainted with my daughter's neighbors to know 
their names. 

Q Was your daughter renting the property there? 
A Yes. 

x From whom was she renting the property? 
A Mr, Rapella. 

Q When did your daughter move into that property? 
A I don't know exactly. Mr, Rapella would know, 

Q Was Mr. Rapella the landlord when your daughter 
moved in? 
A I don't think so. 

Q Was your daughter there -- 
A No, because Mr, Rapella told me that he had recently 
purchased the property. 

Q Did your daughter pay any extra money to Mr. 
Rapella so that you could stay at the premises? 
A Not that I know of. I believe sie was allowed to 
entertain guests for che rent that she was paying. 

Q Did you pay anything to stay there? 
A No, I did not. My daughtsr invited me down as a 
guest. 

Q Was anyone living in the downstairs apartment? 


A Yes, a Mrs. Tucci. 


Donor 3e 


Do you know her first name? 

Rose. 

Q Was Mrs. Tucci a tenant when you first went 
to visit your daughter? 
A She was moving in for the summer only. She was 
there when my daughter's accident occurred. 

Q Do you know if she witnessed the accident? 

No, I do not, 

& Did you ever meet Mrs. Tucci? 

Yes, I know Mrs. Tucci. 

Q Did you know her before you went to the house? 

Yes. 

Q How long have you known Mrs. Tucci? 

A number of years, she is from Manhattan., 

x Do you know her address in Manhattan? 

No, I don't know right now. 

Q Do you have any records which would indicate 
her address in Manhattan? 
A My daughter would know, I could find out. 


P If we provide a space in the transcript, will 


you give us her present address? 


MR. CORCORAN: Yes. 


MR. DeCICCO: Leave a space. 
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x Did you ever socialize with Mrs. Tucci before 
the accident? 
Was she a friend? 
A Casual, 
j Q Did Mrs, Tucci have children that went o 
school with your daughters? 
A She had a little bov that attended P.8. Bl, also 
my daughter knows her daughter. 
Q Did you ever give a statement to your attorney 
or any of his representatives about how the accident 
< 14 happened? 
IS A Did I ever give a statement to Mr. Corcoran about 
16 how the accident happened? 
Q Yes. 
" A Yes. 
9 Q In writing or was it orally? 
= A I believe it was an oral statement. 
21 Q Did Mr. Corcoran or any of his representatives 
obtain statements from any other witnesses who had seen 
23 the accident? 
24 A Not to my knowledge, no. 


25 | Q Do you know how Mrs. Tucci became a tenant downstairs? 
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A No, I do not. 


I believe my daughter informed her daughter that 
the apartment was going to be available for the summer 
and she was looking for a summer rental. 

Now that I think back, I think my daughter asked 
Mr. Rapella about it and he gave my daughter permission 
to tell her that it would be available if she wanted it. 
lo - When did this take place? 

11 A I don't know the exact date, but I know that Rose 
Tucci was living on the premises when Dawn had her 


accident. 


14 x Do you know how long Mrs. Tucci was living 

15 there? 

6 A I think she came down about approximately *^e same 
time I did or a couple of days after or a couple of days 
is before. I am not certain as to the time she came in. 


19 +} I believe you said previously that you were 


upstairs before the accident happened? 


21 A That is right. 


2 | Q Who was upstairs with you? 


My daughter Kathy and her daughter. 


24 | Q Mrs. Donohue, when you were saying before that 


your daughter knew Mrs. Tucci, who were you referring to? 


ja 
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Katherine, 

Q What is Katherine's full name? 
Eorgan, Katherine Horgan. 

Q Her husband is John Fre gan? 
Right. 


Q Do you know their present address? 


?B Eathoncrest Drive, Eatontown. 


~ That is ín New Jersey? 

Yes. 

« To your knowledge, did your daughter or her 
husband, was either of them friendly with Mrs. Tucci? 
A Yes. 

Q Did they socialize? 

Did they confer on the phone or whatever? 

Q Yes. 

Yes, sometimes, Her daughter calls my daughter. 

Q Mrs. Tucci calls your daughter? 

Yes. She visits my daughter. 

Q To your knowledge, was Mrs. Tucci'c daughter 
present on the day of the accident at McCabe Avenue? 
A I am not certain. She did have her son and 
daughter down with her. 


« Do you know their names, please? 


Donohue 


Christine and Peter. 
x Are these infants or adults if you know? 
The boy is about 7 and Christine is 17, I think. 


x We were discussing the fact that you were 


upstairs with your daughter and son-in-law when you 


heard the glass break. 

What did you do then? 
A We heard the crash of the glass and then we heard 
the screaming and we jumped up and ran downstairs. 

«x What did you see downstairs? 

A I saw Dawn standing with blood on her and my son- 
in-law picked her up. He ran down the street to a 
telephone because he did not have a telephone and 
fortunate] there was a doctor two doors from where 
they lived. 

Meanwhile, somebody had called an ambulance and 
the doctor's wife ran to our rescue and she was trying 
to put something on Dawn's arm to stop the bleeding. 

x When you went downstairs, where was she stand- 
ing? 

On the porch. 

E Inside or outside? 


Outside. 
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Was anyone with her outside? 

No. 

Q Was your Gaug ter Patricia around? 
A My daughter Patricia was inside. She was trying 
to turn the catch and it was too difficult. Everyone 
had problems with the catch, Mrs. Tucci, my daughter, 
and myself. 

It was very difficult to open the door and she was 


trying to open the door and she was pushing the metal 


with her knee to try and get the door to open. 


Dawn was trying to say something to her and when 
she did that, the glass just broke and -- 

Q I am sorry, did you see this when you went 
downstairs? 
A What I saw was Dawn standing on the porch with 
blood on her and she seemed to be in shock. 

Q When you came downstairs, Patricia was inside? 
A As far as T know, the story about Patriciacame to 
me after I came home from the hospital a couple of days 
after. 'fter I saw Dawn, I don't remember seeing any- 
body else, 

Q Did you speak to Dawn after the accident on 


the front stoop? 


3 A At that time Dawn could not recall too much. 

Q What cid you say to her and what did she say 
5 to you? 
? À When I saw her on the porch, Dawn did not say 
anything. 

Q What did you say to her? 

A I just stood there. My son-in-law picked her up. 
We rushed with her, she was still in shock, She did 
11 not say anything at all. 


12 Q Did you discus.. the accident with Pat at any 


SHELKIN, 


time since the accident? 

14 A Yes. 

E Q Did Patricia see the accident happen? 

lo A Yes. 

H | Q Did you ask Patricia how the accident happer ed? 
Si A Yes. 

19 Q What did you say to her and what did she say 

20 to you? 

21 A She told me what happened. 


22 || Q What did she say? 


y 2 A She was having trouble getting the door open. The 
ü 24 || latch was tricky or whatever and Dawn was calling her 
ET ^5 || and she could not hear what Dawn was saying. She was 
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trying to get the door open and she could not get the 
door open and she was pushing it with her knee and 
trying to get the door open and that is about it. 

Q When you say that is about it, what happened? 
Did Patricia say that she saw that or did she say that 
Dawn told her that? 

A Patricia said that she saw it, she told me how it 
happened, I remember Rose Tucci saying that she ran, 
she was in the kitchen and she ran to tlhe door when she 
heard the glass break and she heard the screaming. 

Q After the accident happened, did either you 
or &nyone acting on behalf of you take possession of 
any of the metal clips that held the door in place? 

A No. 

Q Specifically, does John Horgan have any clips 

from that door? 
A Not to my knowledge. 

Q The door itself, could you describe 1t? 
A It is a metal door with glass. 

Q How many pieces oí glass? 

A I think -- I am not certain as to whether there 
were one or two pieces of glass in it. 


Q At any time before the ^nccident happened did 
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you see how that glass was held in place? 
A It seemed to be loose, When I opened the door, 
there seemed to be a slight tremor in it. 

Q Did you see how it was held in place, were 
there any fasteners of any sort there? 
A I did not notice any. 

(a) When you say the glass seemed loose, when did 
notice that? ` 
A When I was having trouble openin: the door. I 
cautioned the chi?dren about the door. 

Q When was that? 
A A couple of days after I arrived at my daughter's 
house. I believe she said that she had complained about 
it. 

Q She had complained about it previously to the 
landlord? 


A I think so. I think her husband had spoken to 


Mr, Rapella. 

Q Do you know what kind of glass there was in 
the door? 
A Well, I recall having a conv?rsation and I was 
informed that it was cheap glass. The man that 


installed the glass apparently did not have the knowledge 
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as to how to install glass. 

Q Who installed the glass? 
A I don't know the name of the man who installed the 
glass. 

Q Do you know if it was a plateglass in the 
window? 
A I don't know anything about glass myself. 

Q Do you know íf 1t was tempered glass? 
A I have no knowledge. 

D Did you have any conversations with Mr. 
Rapella about the glass in the door? 
A Yes, I did, after Dawn's accident. 

Q Did you have any conversation with him before 
the accident? 
A No, I did not. 

Q 4hen for the first time following the accident 


did you have a conversation with Mr. Rapella? 


A A couple of days after we had returned home from the 
hospital. 

E What was the sum and substance of that conversa- 
tion? 


A About Dawn's accident and he informed me that he was 


He told me that he knew that the glass was not 


insured. 


30a 


Donohue 30 


break-proof and that New Jersey Law said that the glass 


had to be break-proof. 


Q After the accident happened, did you look at 


the door? 
A Yes. 
Q Was it one glass or two in there? 


A There wasn't any glass in the door at all after the 
accident. 

Q None whatever? 

A No, there was not. 

Q Before the accident, did you look at the door? 
A Well, not particularly. A door is a door. You 
don't observe a door if you are visiting someone, you are 
thinking about going to the pool and things like that. 

Q At no time before the accident did you notice 
whether there was one or two pieces of glass in that 
door? 

A Iam not positive. 

Q You say after the accident that there was 

absolutely no glass in the door? 
A Right. 
Q Do you know the dimensions of the door? 


A No. 


Q Did it go the whole length of the door or was 
it only a part of the way where the glass was? 

A I would think that it was possibly 2-1/2 x 3-1/2 
feet. That is what I thought it was. 

Q Where on the door was it located? Was it 
located in the lower portion or the upper portion or 
the whole door? 
^ I would say that there wag a metal area possibly 
this high from the floor. (indicating) 
MR. DeCICCO: Indicating a distance of 

approximately a foot and a half. 

A (Continuing) There was glass going up about this 
high. (indicating) 

MR. DeCICCO: Indicating approximately three 
and & half to four feet. 

MR. CORCORAN: I don't understand, Mrs. 

Donohue, go over to that door and tell us where the 

glass started from. 

(Witness complies) 
A (Continuing) I would say that the metal was from 
here up to here. (Indicating) 
MR. CHARLES; Indicating approximately two 


and a half feet. 
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Q Then where was the glass? 
A From here up to here (indicating). 
MR. CHARLES: Indicating approximately three 
and a half to four feet. 
« Was there unything above that glass? 
A Metal. 
Q That was the only glass you remember on the 
door? 
A Yes. There may have been a metal bar in between 
here, (indicating) 
Q At the time when you went downstairs, was there 
one door or more than ona door at the entrance to the 
building? 
A I believe there were two doors. There was a wooden 
door that was open for the summer. I imagine there was 
some kind of lock or catch to hold it in position. 
x When you went downstairs after you heard the 
glass break, was that door open? 
A Yes. It was always open for the time I was there. 
Q Was there any screen on the storm door? 
A There was no screen. 
Q Did John Horgan see the accident happen? 


A No, we were sitting upstairs. 
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Q As was your daughter? 

Myself, my daughter and my son-in-law were upstairs. 
E Your daughter Katherine? 

Yes. 

Q Following the accident, when was the first 
Dawn received any medical care or attention? 

When the doctor removed her cast. 

P You don't understand the question. 


When was the first time anyone treated Dawn's 


When she left the hospital? 


x At any time including the hospital; in cther 


words, who was the first person to treat your daughter 


at the hospital? 


A 


Dr. Jasitius. He was there when we arrived at 


the hospital from the ambulance. 


Q Did your daughter see any other doctors before 


she saw Dr. Jasitius? 


A 


A 


No. 
Q Which hospital was your daughter taken to? 
The Jersey Shore Hospital. 


Q Could you tell us what was done for your 


daughter at the Jersey Shore Hospital? What you saw 
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being done for your daughter? 


A Well, as soon as we arrived she was brought inte 


the emergency room. She underwent a lot of shock and 
pain while they removed the glass from her wrist and 
arm. 
g Anything else that you saw? 
A I saw the open cut, I was extremely frightened. 
I did not know at that time the extent of her injury 
as to whether she would lose the hand or what. 
R Which hand? 
The left wrist and she is left-handed. 
Q Anything else that you saw being done for your 
daughter in the hospital? 
A No. Just the removal of the glass an? the treat- 
ment and the injections. Then they brought her up 
for the operation. 
Q In the hospital, was she under the care of 
& specific doctor? 
À Dr. Jasitius. 
4 Any other doctor? 
I imagine tne doctors in the hospital did see her. 
Q You are talking bout the house physicians? 


Yes. 
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Q How long did she remain in the hospital? 
Several days. 

Q Was she there until the end of July? 

She was there until the 30th. 


E Following ner discharge from the Jersey 


Shore Hospital, did she ever go to any other hospitals? 


A No. 
She was never admitted to any other hospital? 

No. 

Q She never went to any other hospital for 
treatment? 
A No. 

Q Did you receive a bill from the Jersey Shore 
Hospital? 
A Yes. 

M" What was the amount of that bill? 
A I don't know exactly. Like I said, I have every- 
thing at home. 

E If we provide a space in the transcript, 
will you provide the amount of that bill? 
A Yes. 


MR, DeCICCO: Leave a space, 
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" Was that bill paid? 

Not all of it. 

Q How much was paid? 

I would nave to check. 

" By whom was it paid? 

Partially by the insurance. 

E Which insurance? 

My husband's union. 

x Do you know how much they paid? 

I don't know, I would have to check. 

B If we leave a space in the transcript, will 
you provide how much the union paid and how much the 
total bill was? 

A Yes. 


MR, DsCICCO: Leave a blank space, please. 


Q Did you receive a bill from any other doctors 


in relation to the hospital treatment? 
ü 


A No. 
Q Did you receive a bill from Dr. Zakhary? 
Yes. 
B How much was that bill? 


I think that was $65, I am not positive. 
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Q Was that bill paid? 
I think that bill was paid, I will have to check, 
Q By whom was that bill paid? 


We paid it. 


Q Following your daughter's discharge from the 


hospital, when was the next time she received any 
medical care or attention? 
B I would have to check the dates, she ms been going 
to the doctor periodically. 

a Approximately when was the first time? 
o I think I had to bring her back a week later or 
something like that. 


Q When you brought her back, where did you. bring 


To Dr, Jasitius' office. 

Q What did he do for her the first time you 
brought her back? 
A He cut the cast down so that she could move her 
fingers. 

Q Anyt. ng else? 

Not at that time. 

Q When was the next time she saw Dr. Jasitius? 


When he removed the cast, 
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P When was that? 
A That was about three weeks later, between three 
and four weeks after the accident. 

Q On that second visit when the cast was 
removed, what else was done for your daughter? 
A He gave me a series of things that I would have to 
do fcr her. 

Q What things were those? 
A Baths, exercises. 

Q What did those exercises consist of? 
A Moving the hand in certain directions, moving the 
fingers and so forth and so on. She wasn't allc ed to 
take gym in school. She wasn't allowed to ride a bike 
or any of those things at that time. We had to watch 
her constantly. 

Q Anything else? 
A Aside from the fact that I had to help her eat 
and give r^rbaths and exercise her fingers, no. 

Q After that second visit, when was t . next 
time she saw any doctor or physician? 
A Well, I think we saw him about six weeks after that. 


Q What did he do then? 


| A He checked her and he saw an improvement, But he 
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said it would take time. 

Q Anything else that he did con that visit? 
A No. 

« When was the next time following that that 
you saw or your daughter saw Dr. Jasitius or any other 
doctor? 

A Well, I saw Dr. Jasitius about a month ago. 

Q We are talking about at a point roughly eleven 
weeks after the accident when youmw Dr. Jasitius for 
the third time. 

a We have seen him periodically. 

Q Let's try to take it in chronological order. 
A From the third visit, I would say about two months 
after that we saw him again. 

Q What happened on that visit? 

A He examined the hand and we still had to take 
precautionary measures, She was still restricteu from 
gym and so forth, 

x Following that visit which was two months 
after the third visit, when was the next time she saw 
any doctor or physiciar? 


^ Well, it was st'l1l Dr. Jasitius and he told me the 


|| same thing. 
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Q When was that? 
A That was maybe a couple of months later. 
Q W.-n you say several mo:iihs -- 
A Maybe two and a half months later. 
Q Was that again an examination? 
A Yes. 
a When was the next time after that? 
A That was about a month ago. 
Á Do you have an appointment to see Dr. Jasitius 
in the future? 


A Yes. I have to see him again on the 16th, 


Q The 16th of what month? 
& This month. 
Q Have you received a bill from Dr. 7*si1tius? 
A Yes. 
Q What is the amount of that bill to date? 
A $765. 
Q Other than the Jersey Shore Hospital and Dr. 
Jesitius, has Dawn seen any other doctors for treatment? 


A No. 


Q Has she received any physiotherapy? 


Q Avy other medical care or a`` «on? 
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Did you incur any bills for nursing services? 


Q At any time before the accident happened, did 
you have any conversation with Mr. Rapella concerning the 
condition of the front door? 

A You mean since the visit that we discussed that you 
asked me about before? 

Q Yes. 

Do you want me to tell you about it again? 

I had that one conversation with him. 

Q That was after the accident? 

Yes. 

Q Did you ever talk to him before the acct ort 
about the door? 

A No. I did not feel that it was my place to say 
anything about the door. I wasn't living there, I wan 
just visitirg. 

& Getting back just for a minute to the injuries, 
I think you said your daughter did not receive any 


physiotherapy? 


À That 1s right. 


x Do you have my bills for drugs? 
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; A She did receive medication, yes. 
. Q Approximately what was spent for drugs? 
A In the category of $10C. 
Q Is that included in the hospital bill? 
A No. 
Q Separate and distinct? 
A Yes. 
" Q Did she have any appliances or medical aids 
that you had to buy for her arm? 
: f A No. 

Q When the cast was removed, was a bandage 
placed on her arm? | 
A Yes. 
lé Q Was that an Ace bandage? 

A No. 
E A regular gauze bandage? 
A Yes. 
+ Q How long did she keep that on? 
" [| A Several weeks. 
4 | Q When that was removed, was it replaced with 


anything else? 


$4 | A No, ‘ust a wrist gauze. 


m || Q How long did she keep the wrist gauze on? 


A A couple of weeks. That was in between the 
visits. This last visit, I was very upset because 
it 1s apparent that she will have to undergo another 
operation. 
« Have you had any other bills that you haven't 
us about? 
I cannot think of any. If I find any, I will 
them to you. 
i^] As far as conversations with Mr. Rapella, I 
think you have testified to one that was following the 


accident and you said you did not speak to him before 


the accident about the door? 2e 


A That is right. 

B At any time before the accident happened, to 
your knowledge, did your daughter ever complain about 
the condition of the storm door? 
A She spoke to me about it and I believe she mentioned 
it to the previov. owner or landlord. 

Q Do you know the previous landlord's name? 

I do not know, 

Q When díd she speak to you about it? 
A Well, she said that she had problems herself opening 


that door, she said to be careful with 1t. 
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Q When did you have this conversation with your 
daughter? 

A When I arrived; actually I think it was the second 
day after I arrived there. I noticed it. 

* To your knowledge, did your son-in-law ever 
complain to Mr. Rapella about the condition of the door? 
A I think John did speak to him about it. 

Q When? 

A I am not certain, I will have to check with him. 
But I do believe he did say something to him, I do 
believe he spoke to him about it. 

Q How about Mrs. Tucci? 

A Well, she always used the backdoor because she said 
she had problems with 1t herself. It was annoying, she 
said why don't you use my entrance, tr: back door and I 
said that I did not want to impose on her because it 
would be a matter of knocking on her door and going 
through her apartment to get to the backdoor. 

She told me that it would be safer for us to use 
the backdoor. 

Q First of all, is there a Mr. Tucci that was 


living at that premises? 


|| A No. Rose came down with her son and daughter. 


20 


| Tuecini and Mr. Andredy? 


E Do you know 1f Mrs. Tucci or her son or 
daughter ever complained about the door to Mr. Rapella? 
A No, I do not. Bux I do recall Rose tellinz me 
about it. 

Q Do you know someone named Tuccini? 

A No. 

& Do you have any knowledge of a connection 
between Mr. Tuccini and Mr, Rapella? 
A No. 

Q Do you know a Mr. Andredy? 

A No. I think there was some people with that name 
who lived across the street from my daughter. 

Q Do you know of any connection between Mr. 
Andredy and Mr. Rapella? 

A No, I do not, 

Q De you have any knowledge of the Garra Brant 
Agency with relation to Mr. Rapella? 

A No. 

S Was any claim that the storm door was unsafe 
made to the Garra Brant Agency to your knowledge? 
A No. 


Q How about the other people I ment oned, Mr. 
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A I wouldn't know. 

x To your knowledge, did Mr. Tuccini ever visit 
the premises while you were there? 
A No, he did not. 

Q Mrs. Donohue, after the accident did you ever 
have a conversation with your daughter Dawn about how 
the accident happened? 

A Not for some time. Dawn still had a lot of fear 
and fright and she did not want to discuss it. The 
accident upset her very much and tne doctor recommended 
that I don't discuss it with her. 

g Did you ever discuss it with her? 

A Eventually when she wanted to. 
Q When? 
A A couple of months later. 

x What did she say to you? 

A Exactly what Patricia said to me, 

- Could she state what she said? 

A She wis trying to tell Patricia something and 
Patricia could not hear her and she was trying to open 
the door and it would not open. So she pushed tne 
metal area in with her knee to try to open the door and 


that is when the glass shattered. The glass cut her 


MR, DeCICCO: I have nothing further. 


EXAMINATION BY 
MR, CORCORAN: 


Q Mrs. Donohue, you have told counsel that you 


visited the premises 319 McCabe Avenue, Bradley Beach, 


for the first time about four or five days prior to the 
accident? 
A Yes. 

m The accident happened on July 29, 1973? 

Yes. 

n Now, at that time that you went to the premises, 
was your daughter Catherine Horgan and her husband John 
Horgen tenants in the premises 319 McCabe Avenue? 

A Yes. 

Q You accompanied your daughters Patricia and 
Dawn on a visit to your married daughter's house? 

A Yes. 

Q At the time that you made this visit, were you 
still a tenant in the premises 120 West 91st Street in 
Manhattan? 


A Yes. 
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x Did you continue as a tenant in those premises 
up until November of 1973? 

A Yes. 

"m Were those premises owned by the New York 
City Housing Authority? 

A Yes. 

Q Did you get rental bills for these premises 
up to and including November of 1973 from the New York 
City Housing Authority? 

A Yes. 

Q During this time, was your husband working in 
New York on construction work? 

A Yes. 

Q To the best of your knowledge, dic your husband 
ever work in New Jersey? 

A Never, not that I know of. 

Q When you went to visít your daughter a few days 
prior to July 29, 1973, your daughter Dawn was in Public 
School 84? 

A Yes. 

Q In the Borough of Manhattan? 

A Yes. 


Q What grade was she in? 
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A The second, 

«x When you visited your daughter Kathy at 
Bradley Beach in July of '73, your daughter Patricia 
was in St. Gregorys School on West 90th Street in 
the Borough of Manhattan? 

A 9lst Street. 

Q What grade was she in? 

A She was in the sixth grade then. 

Q When you went to visit your daughter Kathr 
this was in the summertime at her request? 
A Yes. 

Q She invited you down? 

A Yer. 

vee Was it your intent to return and remain a 

resident of the State of New York? 


A Yes. 


49 


Q Had you ever lived in New Jersey prior to this 


visit at Bradley Beach to your daughter's in July of 
1973? 


A No. 


MR. CHARLES: I am sorry, I did not hear the 


last question. Would you please read it back. 


(Question and answer read.) 
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x You lived at 120 West 91st Street? 
A Yes. I also lived on 89th Street for ten years. 

Q So between those two res dences on 89th 
Street and on 9lst Street, you lived a total of at 
least 17 vars in the City? 
A Approximately 18 years. 

Q Tell us, what is the reason you remained in 
New Jersey? Was it to be near Dr. Jasitius who was 
the specialist who treated and operated on your daughter 
Dawn? 
A That is right. 

MR, DeCICCO: Note my objection to the question. 

Q After the accident and during the treatment 
necessitated by this injury by Dr. Jasitius, did your 
husband continue to be employed in New York City 
continuously in the construction í1eld? 
A Yes. 

Q To the best of your knowledge, nas your hustand 
ever worked in New Jersey? 
A No. 

Q Is 1t your present intention along with your 
family to return back to New York and resume à residence 


in New York o. is it your intentinn to remain in New 


Jersey? 


A We intend to return to New York. 


MR, DeCICCO; Note my objection to that question. 


Q Has that intent been a constant intent since 
the visit io your daughter Kathy in the latter part of 
July of 19737 
A Yes, it has. 

Q Is the reason that you remained in New Jersey 
to be close to the attending physician? 

A That is right. Especially after this last report. 
MR. DeCICCO; Note my objection. 


Q Prior to this accident 1avolving Dawn, with 


what hand did she write? 


A Her left hand. 


Q Was she left handed in all her manual activities? 


A Yes. 


Q As a result of this injury to her left hand, 
did her teachers or school require her to use her right 
hand instead of her left hand? 
MR. DeCICCO: Objection. 


MR. CHARLES: Objection. 


A Yes, they did. 


E Tell us, please, what was the psychological 
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reaction that you observed in Dawn when she was required | 
to use her right hand? 

MR. DeCICCO: Note my objection. 
A She became upset emotionally. She started to write 


the numbers and letters backwards. 


MR. DeCICCO: Let me state an objection to 

this line of questioning. Mra. Donohue is not a 

psychiatric expert. Much of what she has testified 

to is hearsay. 

Q Mrs. Donohue, will you tell us, please, what 
you observed with regard to Dawn's reactions, let's Bay, 
at night when she would be going to bed? 

A She was very restless, she would cry out in her 
sleep and she wanted me with her all the time. 

Y During the nigiit time? 

A She did not want to go to sleep alone, 

q Did the constant crying of Dawn keep you up 
at night? 
A Yes. 

* As & result of your attention towards Dawn 
during these periods that she was crying and when s.* 


was upset, did you lose any sleep? 


A Yes. Also I lost weight. 


Q You also lost weight? 

Yes. 

g Do you know of any occasions when Dawn did not 
want to go to school because of the cruelty of the 
children there? 
^ The school called me one time and told me that 


Dawn wasn't in school. The police brought her nome. 


The police came to my house with her because they found 


her wondering in the street. I spoke to Dr. Jasitius 
about this and he said that ne was going to call the 
zchool -- 

MR. DeCICCO: Note my objection to this as 
leading. Also the answer is not responsive to the 
question. 

Q Did Dawn exhibit any of these episodes of being 
upset and constant crying prior to the accident? 
Li No. 

x Did you ever rave any problems or trouble with 
Dawn going to sleep at night? 
A Never. 

" That is prior ;o the accic» t? 
A Never, never prior to the accident. I know that 


Dr. Jasitius said that he war Oing to send her to 


|| A Yes. I observed that it took a long time before 
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another doctor and I said I was going t transfer her 
from that school. 
MR. DeCICCco; Note my objection to that 
gratuitous statement. 

Q What you have just told us, was that in 
connection with my general questions as to the 
characteristics and conduct of Dawn that you observed 
following the accident? 

A Yes. 

Q Did Dawn ever tell you that the children in 
school, the children in her class ridiculed and made 
fun of her and claimed that she had a claw hand? 

A Yes. 
MR. DeCICCO: I object to the question. It 
is leading and it calls for hearsay on the part 


of this witness. 


Q Now, Mra. Donohue, after this accident ani 
after the cperation by Dr, Jasitius, did you observa 
the condition of Dawn's hand? 

h Yes, I did. 
" Did you observe 1f Dawn could close her hand 


into a fiat? 


105a 


Donohue 55 


) she could we her hand. 
4 Q How long a period of time would you say it 
took Dawn before she was able to close her hand or 
make a fist? 
A Dr. Jasitius would have it in the records, I am 
not positive. 
Q Was it over a lengthy period of time? 
MR, DeCICCO; I object to that question as 
li being leading. 
de A It was quite a long time, it was a period of months. 
I am not certain of the number of months. 
14 Q Does Dawn have a prominent scar to the present 
date on he. left arm and wrist? 
lo MR. DeCICCO: ObJection. This witness is 
not & medical witness, she cannot testify to that. 
is Q As to the present condition, does Dawn have a 


| scar on her left wrist? 


£B A Yes, she does. 

n | Q Is that scar several inches in length? 
| 

d I A Yes. 


V od Q With regard to the physiotherapy which you 


24 || may not understand, were you told by Dr. Jasitius to 


25 || 


| have the child use a ball or use a whirlpool? 


Donohue 


MR. DeCICCO; Objection, it ts hearsay. She 
can testify as to what she observed and not what 
someone else told her, 

Q In response to any recommendations made by 
Dr. Jasitius or any other doctors at the Jersey Shore 
Hospital, did Dawn or did you give Dawn any exercises? 

MR. DeCICCO: I object to the question asg 

being leading. 


Q What type of exercises did she do? 


A Mostly motivation. Moving the fingers in certain 
positions and so forth and so on. 

Q And there were special ways to give her baths 
and soak the hand? 

A Yes. 

Q Did you observe any change in the conduct or 
attitude of Dawn when she was required to write with 
her right hand rather than her left hand? 

MR, | eCICCO: Objection. It has been asked 
and answered. 

MR. CHARLES; Ob jection [t is a leading 
question. 


Q Have you ever filed a Federal tax return from 


New Jersey? 
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A I am not certain if it was filed in New York or 
New Jersey, I will have to check. 

Q Did you earn any moneys while workin; in 
New Jersey? 


A No. 


Q Well, after your husband retired, did he 


retire from work in New York? 
A Yes. 

Q Dic ne ever work in New Jersey? 

No. 

Q Is it your best recollection that any income 
tax returns which were filed, were filed in the State of 
New York? 

MR. DeCICCO: Objection. 
MR. CHARLES: Objection. That is not her 
testimony. 

Q When you heard the screams of Dawn and you 
came rushing down from your daughter's upstairs apart- 
ment, did you observe any broken glass on the porch? 

A Yes. 

Q With respect to the thickness of this glass, 

can you tell us if it was thick glass or thin glass or 


what type of glass was 1t? 
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MR, CHARLES: Objection. 
A I did not see, everr ne mid watch out for all of 
that glass. 

s Tell us this: Can you tell us some of the 
sizes of the pieces of glass that you observed? 

A Irealiy cannot. I was just too shocked at seeing 
Dawn standing there. 

Q Were there some pieces of glass which were 
two or three or four inches long? 
A Could have been, 

MR. DeCICCO: Objection. 
MR. CHARLES: Objection. 

- You had told us that you had experienced while 
visiting your daughter at 319 McCabe Avenue prior to 
July 29, 1973, you said that you experienced some 
difficulty in opening this door. 

Was it on each and every occasion that you 
experienced difficulty? 
A Yes, it was very difficult. 
x On every occasion? 
A Yes, it was. 


Q We are talking about the metal door that opens 


| out *nto the porch? 
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A Yes. 


Q You told us also in response to a question by 


counsel that the glass in the metal door was loose. 


Did you observe or did you hear any vibrations 


whenever you tried to open that door that would indicate 


that the glase was loose? 
MR. DeCICCO: I object to that question .e 
being leading. 
A It was like a tremor. 

x Was this condition that you speak of, the 
condition of the loose glase which gave off a tremor 
when you opened it, was that there f-m the time you 
first arrived at the premises some four or five days 
prior to July 29th? 

MR, DeCI^CC: Objection. The question is 
leading. 
A Yes. 
MR. CORCORAN: I have nothing further. 
MR, DeCICCO: I have & few more questions. 
BY MR, DeCI“Co; 
Q Mrs. Donohue, can you tell me what date you 


intend to return to New York? 


A I cannot tell you until Dr. Jasit*.s let's me know 
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&bout the operation. 
Q Do you have a place picked out in New York? 
A Not as yet. 
Q Are you looking for any place in New York to 
move to? 
A I will when I find out how long it is going to be 
before Dawn recuperates. 
Q Have you up until now? 
A I have been asking. 
m When was the last time you looked? 
A When I visited my mother-in-law's in Long Island. 
Q When was that? 
A About a month and a half ago. 
Q Where did you look, in Manhattan or Long Island? 
A In Manhattan, 
Q Did you go to eny real estate agents? 
BH No, I did not. I inquired from a friend of mine. 
m Did you do anything else? 
A Not as yet. 
Q Have you registered or left your name with any 


real estate agents? 


|| A No, but I intend to after the operation. 


MR, DeCICCO; I have nothing further. 


Li Bt. Rose. 


MR. DeCICCO: 


Dawn, do you know what it means 
to tell the truth and to tell a lie? 

DAWN DONOHUE: Yes. 

MR, DeCICCo; Do you tell the truth? 

DAWN DONOHUE: Yes. 

MR, DeCICCO: Will you swear to tell the 
truth if we ack you questions? 


DAWN DONOHUE: Yes. 


DAWN DONOHU E, having been first duly 
sworn by Philip C. Rizzuti, was examined and 


testified as follows: 


EXAMINATION BY 
MR. DeCICCO: 


Q Will you please state your name and address 
for the record. 
A Dawn Donohue, 200 Third Avenue, Belmar, New Jersey. 
Q Do you go to school now? 
A Yes. 


Q Where do you go to school? 


x In what grade are you? 


) 
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A The fourth grade. 


Q How are you doing in school? 


A Good. 


Q You are passing your Subjects? 
A Well, I did not start the fourtn grade yet. 
Q When did you start the fourth grado? 


A Well, I did not start right now because I had to 


come ere today. 


« Were you just off for the summer? 


Q You are going back to school again? 


©, You are going into the fourth grade? 


Q Were you in the third grade last year? 


Were you pronoted? 


Do you get along with your friends in school? 


Do you have any gym classes in your school? 


go to those gym classes? 


SALLY 
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I did not last year but this year I am. 

q Dawn, are you a righty or lefty? 

Right now I am a righty. 

Q Can you write with your right hand’ 

Yes. 

Q Can you move your left hand? 

Yes. 

x Does 1t hurt you? 

Once in awhile. 

< Is tiat a couple of times a week or less? 
Less. 

Q Do you have friends at school? 

Yes, 

& Do you play with them? 

Every day, yes. 

2 What kind of games do you play with them? 
We don't play games, we just play tag. 

Q Do you have any problems with your friends 
you play tag? 

No. 


- Do you own a bike, Dawn? 


No -- yes, I did have a bike. 


Q 


When did you have a bike? 


63 
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A I had some bikes, I don't know. 

Q Have you ridden a bike since you had your 
accident? 
A I don't think so. 

Q Dawn, do you remember having an accident? 
LI Yes. 

Q Do you remember about when that happened? 
A Yes. 

Q Was it in the summertime? 
A Yes. 

x About two years ago? 
A I think so, I am not sure. 

Q Do you remember wher- that accident happened? 
A At my sister's house. 

Q That is your sister Kathy? 
A Yes. 

x On the day of tha accident, were you playing 
with anyone? 
A No. I vas just standing on the porch in front of 
the door, 

x Was anybody with you? 
A Nobody was with me until my sister showed up. 


Q Where did she show up? 


20 
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A She was like having trouble with the door and I 
was trying t. t ^er something and she was kicking 
the door with her “nee and the glass broke and 
splattered all over. 

x Do you remember what that door looked like? 
A I know part of it was glass and part of it was 
metal, 

Q Do you remember about how many Gays before the 
accident happened that you first got to that house? 
A No. 

- Were you there a couple of days before the 
accident? 
A What do you mean? 

Q Did you get to that hcuse, were you in that 
house a day or so or any time before the accident? 
A How long I was there? 

Q Yes. 
A I think I was there a week or so. 

Q When you were there, did you ever g9 out the 
front door? 
A Once in awhile, but I was careful. Usually, I went 
out the back. 


Q Do you remember what kind of doorknob or lock 


or thing there was on that door to open that door? 
am talking about from the inside. 
A The glass door? 
` Yes. 
It wasn't a regular door, I don't know. 
~ Was it like a handle? 
A Yes, something like a handle. You know, you push 
down on it. 
x When you g to the handle, did you have to 


reach up to the handle or was it some place where you 


could get at 1t without reaching up into the air? 


A I coulc just reach it. 

Q When you reached it, was it up &s high as 
your shoulder or lower? 
A It was lower. 

« When you say you were outside of the door, 
there came a tine when your sister was inside the 
door? 

A Yes. 

x You were trying .» talk to Patty? 

A I was trying to tell her something, but I cannot 
remember what I was trying :c tell her. I don't know 


what it was. 


& Did you see Patty trying to open the door? 
J She was trying to get it open with her knee and 
that 1s when the glass broke and splattered. 

Q When you say Patty was kicking the door s th 
her knee -- 

MR. CORCORAN: She did not say that. 

Q Lawn, do you know if there was any metal at 

the bottom of the door? 
I am talking about before where the glass 

started. 
A I don't think so. I don't remember seeing any 
metal on the bottom, 

m Did the glass cover the whole door or was 
there part of the door that wasn't glass? 
^ Like I said, there was one square part of glass on 
top and then there was another square and then there 
was metal. 

Q Was there any metal below the glass? 
A I don't think so. 

Q Could you see right through the glass inside? 
A I guess so, there were two doors there. If both 
doors were open, you could see right through inside. 


x Do you know 1f the in^ide door was made out of 
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wood? 
A Yes, it was made out of wood cnd it was open in the 
summertime. 

Q Before the accident happened, did you see 
your sister Patty de something with her leg? 
A She was like shoving it to get the door open. 

Q What was she shoving? 

Ageinst the door with nez knee. 

Q What part of the door with her knee? 
A I think it was -- I don't know what it was, some- 
thing like -- but, there was metal all underneath the 
glass. 

Q Then, what happenei? Did the glass break? 

Yes. It just broke and splattered all over. 

Q Do you remember if the glass came out in cne 
big piece or did it break and then come out? 
A I think it just cracked, I don't know. 

Q It cracked? 

Yes, 

Q Then it came out? 

I am not rure. 


Q Try to remember and tell us what you remember. 


Do you remember if it cracked first or did it fall out 
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first? 

EI I tnink that the whole thing must have fell out, 
I don't know. I am not very sure, but all I know is 
that it splattered all over the place. 

Q When you saw Patty come to the door, was she 
coming from upstairs or had she already been downstairs? 
A She was already downstairs. 

Q About how long were you on the porch before 
the glass broke? 

A I don't know. After I ate lunch, I just came it 
and I was standing by the door for a couple of minutes 
and then my sister came downstairs. 

Q Were yov. playing when you were on the porch 
before the accident happened? 

A I was just standing around because I did not have 
anything else to do. So all of a sucden, my sister came 
down and she was having trouble with the door. 

Do you remember when Patty was trying to open 
|| the door with her hands, where were your hands at that 
ti 37 


A I was trying to tell her something and the glass 


| broke. 


& Were you leaning on the door at all? 
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A I did not touch the door. 

Q Were your hands on the door before the accident 
happened? 
A No, I don't think so. I did not touch the door. 

x Were Patty's hands on the door? 
E Yes, on the handle. 

Q Was it just one hand or did she have two hands 
on the handle? 
A She had two hands on the handle and then she took 
her knee and put it on the metal and that is when the 
glass splattered, 

Q How did she do that? 


A She took her knee and started shoving it against 


F^ door and that is when the glass came off. That is 
all I remember. 

Q Did Patty ever hit the door touch it with her 
hand or fist? 
A No. Do you mean before the accident? 


Q Yes. 


| A No. 


x After the accident happened, was there any 
glass left in the door? 


A After or before? 


SALLY SHELKIN 
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& After. 
^ Well, I wasn't there. I 


Tne ambulance came and took me 


was at the hospital. 


to the hospital. 


x After the accident happened, did you look 


at the door at all? 


A When I came home. 


^ Before you left, before you went in the 


ambulance I am talking about. 
A Did I look at the door? 


& Yes. 


A Yes, but there was no glass in it. 


Q There was no glass in the door? 


A No. 
Q Do you remember how 


A No. 


big the glass was? 


MR. DeCICCO: I have nothing else. 


MR. CORCORAN: I have no questions. 


/s 


/ Dorothea Donohue 


DOROTHEA DONOHUE 


/s 


DAWN DONOHUE 


/ Dawn Donohue 


Bubscri *4 and sworn to before me 


g 
2 


/s/ Frank Campion Notary Public of New Jersey 


My C ission Expires March 22, 
y Commissio P erch 2 


| tnis 25 day of October 197 
| 


E 


STATE OF NEW YORK ) 
) ss. 
COUNTY OF NEW YORK) 

I, PHILIP C. RIZZUTI, & Shorthand Reporter and 
Notary Public within and for the State of New York, do 
hereby certify: 

That DOROTHEA DONOHUE &nd DAWN DONOHUE, the 
witnesses whose deposition 1s hereinbefore set forth, 
were duly sworn by me and that such deposition is a 
true record o? .^e testimony given by these witnesses. 

I further certify that I am not related to 
any of the parties to this action by blood or marriage 
and that i am in no way interested in the outcome of 
t**s matter, 


IN WITNESS WHEREOF, I have hereunto set my 


hand this Lb) aay of September, 1975. 
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CORF=CTIONS TO EXAMINATION 
Bry RE TRIAL OF 


DURCTHEA DONOHUE TAKEN ON 


SEPTEMBER 3, 1975 


Page 12, line 4 - should read: 
I transferred Dawn to St. Rose Parochial School, -t the 
particular suggestion of Dr. Jasaitis because of the 
emotional problems she was undergoing at Oceangrove 
Elementary School caused by the large class which the 
teacher ‘aid prevented her from giving attention to Dawn 
and also by the taunts of her classmates by reeson of her 
deformed claw-like hand. 

12, line 8 - should read: 


My husband and I were both registered te vote in 
New York City in 1973. 


12, line 11 should be - 1973 as we wire registered from prior years. 
12, line 16 should read: 

I voted in 1972 in New York City. 
12, line 18 should read: 


I last voted in 1972 in New York City and I planned to vote in 
1973 in New York City. 


12, line 20, should read: 


My husband voted last in New York City in 1972. 


12, line 22, should read: 


He is registered and voted in New York City in 1972 and planned 
to vote in New York City in 1973, when he got sick. 


All of the answers appearing in the transcript were given in a negative 


reply in the mistaken notion that the questions of registration and voting 
pertained to the State of New Jersey. 


DOROTHEA DONOHUE 
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CORRECTIONS TO EXAMINATION BEFORE TRIAL OF 
DAWN DONOHUE TAKEN ON SEPTEMBER 3, 1975 


Page 71, Line 13 should read: IT understand there were some 
jagged pieces of glass remaining in 


> the door. 
Page 71, Line 15, the answer should read: Yes, I understand some 
pieces of glass remained in 
the door 


DAWN DONOHUE 
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EXHIBIT B, ANNEXED TO AFFIDAVIT OF SABINO J. BERARDIN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DAWN DONOHUE, an infant by DOROTHEA DONOHUE, 
her mother and Natural Guardian and 
DOROTHEA DONOHUE, Individually, 
Plaintiffs, 
-aAg&insu- 


ALBERT RAPELLA, 


Defendant. 


Deposition of ALBERT RAPELLA, taken by the Plaintiffs, 


pursuant to Notice dated June 19th, 1975, at the offices 
of Garbarini, Scher, DeCicco & Berardino, Esqs., 

500 Fifth Avenue, New York, N.Y., on the 3rd day of 
September, 1975, at 1:30 o'clock P.M., before 

Philip C. Rizgzuti, a Notary Public of the State of 


New York. 


SALLY SHELKIN, C. S. R. 
5 BEEKMAN STREET, NEW YORK, N. Y. 10038 
(212) 964-2646 


Cantified Stenotype and Shorthand Reporters 


Appearances: 


LIN 


CORCORAN & BRADY, ESQS., 

Attorneys for the Plaintiffs, 

ll Park Place, New York, N.Y., 10007 
WILLIAM J. CORCORAN, Esq., of Counsel. 


GARBARINI, SCHER, DeCICCO & BERARDINO, ESQS., 
Attorneys for Defendant, 
500 Fifth Avenue, New York, N.Y., 10036 
PHILIP A. DeCICCO, Esq., of Counsel 
-And- 
FEINBERG & CEARLES, ESQS., 


415 Madison Avenue, New York, N.Y. 
ALFRED W. CHARLES, Esq., of Counsel. 


IT IS HEREBY STIPULATED AND AGREED by and among 
the attorneys for the respective parties hereto that 
filing, sealing and certification of the within 
deposition be and the sameare hereby waived; 

That the witness may be sworn at the taking of 
his deposition by any Notary Public of the State of 
New York, and that the witness may read, sign and 
swear to his deposition when the same is transcribed 
vefore any Notary Public, with the same force and 


effect as if signed and sworn to before a Judge or 


Clerk of the Court. 

That a copy of tne within deposition, when 
transcribed, shall be supplied to the Attorneys 
for the Defendant without charge by the Attorneys 
for the Plaintiffs. 

That all objections, except as to the form of 
the question may be regerved to the time of the 


trial of the action. 


ALBERT RAPELLA, having been first duly 
sworn by Philip C. Rizzuti, a Notary Public of the 
State of New York, was examined and testified as 


follows: 


EXAMINATION BY 
MR. CORCORAN: 


Q Would you please state your name anó address for 


the record. 


| A Albert Rapella, 100 Paulin Boulevard, Leonia, New 


Jersey, 07605. 
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3 ` Mr, Rapella, will you tell us please how long 
4 you have resided at that address in Leonia, New Jersey? 
A 9 years. 

6 Q Before that where 2 you reside? 

7 Á 415 Fifth Street, Palisades Park, New Jersey. 

8 Q How long had you resided there? | 
9 A Approximately about ten years. 
10 i^] Are you married, Mr. Rapella? 
11 A Yes. 


12 «w Do you have any children? 


13 A Yes. 
14 Q How many children do you have? 
15 A Three. 


16 Q What are their ages? 


17 MR. DeCICCO: Note my objection to that ques- 
18 tion, for the record. This line of questioning is 
19 totally irrelevant and has nothing to do with this 
20 proceeding. 

21 Q You may answer the question. 

22 A 20, 14 and 11. 

23 | x Tell us, please, what business you are in. 


24 MR. DeCICCO: Note my objection for the record. 


25 But you may answer. 


x 
E 
ul 
T 
I 
v 
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I am retired r'ght now. 
Q What business had you been in? 
Super marketing. 
E You owned a supermarket? 
Yes. 
Q Where was 1t? 
MR. DeCICCO: Note my objection for the record. 
But you may answer. 
6818 Bergerline Avenue, Quttenberg, New Jersey. 
Q How long have you been retired? 
About two years. 


Q Mr, Rapella, are you the owner of the premises 


319 McCabe Avenue, Bradley Beach, New Jersey? 


A 


A 


| A 


Yes, I am. 


Q How long have you been the owner of that property? 


Since 1973. 
Q When in 1973 did you purchase that property? 


I don't recall, I believe it was either May or June. 


I believe it was June 4th. 


Q Would you describe these premises for us, 


In what relation do you want me to describe them? 


« First, how many tenants are in the building? 
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A At 3197 

- Yes. 
À Two. 

« Does that consist of two floors, one above the 

r? 

A Yes. 

" How many rooms are in the apartment on the 


first floor? 
A Four rooms, 
«x That would be & kitchen and diningroom and 
two bedrooms? 
A Whichever, kitchen, livingrcom and two bedrooms. 
Q What would the upstairs -- what would the 
upstairs apartment consist of? 
A The same, four rooms. 


Q Is this a wood or brick structure? 


A Well, it is covered. I would say that it is a frame 


covered with asphalt or shingles. 


- Are these premises year round or just for 


| summer rental? 


| A Year round. 


« How far is Bradley Beach from the premises? 


A I don't understand the question. 


SALLY S 
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« Is there & beach known as Bradley Beach? 
MR. DeCICCO: Note my objection. 
A Bradley Beech is the town. 
Q How far is the beach itself from the house? 


A Three blocks. 


Q Is thes. © porch at these premises? 
A Yes. 
Q Would you describe tne porcn to us, please? 


A What form of description would you like? 

Q How long is the porch in front of the house? 
A The length of the building. 

« How many feet would that be? 

à I beli*ve rougnly 35 or 30 feet. 

Q Does the porch then go around the one side of 
the bu11d*;.27? 
A Yes. 

Q If I were standing in front of the premises, 
would that be on the right side of the bullding or on 
the left side of the building? 

A On the right side of the building. 

~ Does the porch continue on the right side of 

the building to the end of the structure? 


A No, it does not. 


“I 
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3 E How far back does it go, halfway? 
4 A A little better than halfway. 


5 Q Vhat would you say, Mr. Rapella, is the 


width of the porch in the front? 
A Approximately five or six feet. 
9 MR. CHARLES: By width you mean depth? 
7 MR. CORCORAN: Yes. 
10 THE WITNESS: Yes. 
` 7 !i Q Would that width or depth be the same through- 


12 out the entire porch in the front and on the side? 


Y SHEL 


3 A Yes. 
" 14 w To enter into the premises known as 319 McCabe 
15 Avenue, where is the door located? 


16 Á In relation to what? 

17 Q In relation to going into the house, let's say, 
18 from the street. 

19 MR. DeCICCO: Note my objection to the ques- 
20 tion. Tt presumes that there is only one door. 

21 I think you ought to lay & foundation, I think you 
ought to lay some groundwork first. 

23 | Q How many entrances are there to the premises 


24 || 319 McCabe Avenue? 


" 25 || A Two. 


x 

I 
Ww 
> 
- 
ad 
<x 
w 
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v Where are these entrances located? 

A One is in the froit of the building and one is on 
the side of the building. 

Q What side would that be? Would it be on the 
right side or the .eft side? 

A i don't unde. stand the question. 

E You said that there is a door on the side of 

the building -- 
A It is a side entrance, it would be on the right side 
of the building. 
MR, DeCICCO: Facing the building on the 
right-hand side? 
THE WITNESS: Yes. 

(a) Is that side door entrance more towards the 
rear of the building? 
A Ye8, 1t is. 

Q In other words, it is beyond the porch? 

Yes, it is. 

x Is the front flooring of the porch on street 
level or are there some Steps to ascend to reach the 
porch? 

A There are steps. 


l How many steps are there? 


» 


A 


least eight or ten feet wide. 


the floor of the porch? 


A 
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I believe five. 


Q Are these steps wood or brick? 


Wood. 
< How wide are they? 


I cannot be exact, but I would say that they are at 


Q 3 there a railing on that porch? 
Yes. 
Q If you ascend the five steps, you are now on 


Yes. 


Q Then you would walk some five or six feet until 


you reached the entrance door? 


A 


Yes. 

MR. DeCICCO: I think there has only beer 
testimony as to the width of the porch. 

MR. CORCORAN: His answer was yes. 

MR, DeCICCO: Maybe that is his answer now, 
but I don't like you characterizing his testimony 
before he gives it. 

MR. CORCORAN: He gave us the width of the 
porch as between five and six feet. Also he told 


us that there were five steps. So my question, Mr. 


S 


SALLY SHELKIN, 


has testified to. 


Namely, after reaching the five steps, after 


ascending the five steps, would you be on the porch, 


and he said yes. 
After that, you would have to walk five or 
six feet to the door and he said yes. 


BY MR. CORCORAN: 


Q Is that correct that you would walk about five 


or six feet until you reached the entrance door in the 
fronti 
A Yes. 
Q Tell us, please, how many doors there are at 
the front entrance of the premises? 
A At the entrance? 
Q The front entrance, yes. 
B Two. 
|| Q The first of those two doors that you come to 
as youare entering into the premises, is that a wood or 
metal door? 
A The first door is a metal door. 


Q Tell us, please, what the metal is. 


DeCicco, merely concluded all that evidence that he 


A I have no idea. I believe it might be an aluminium 


«x The second door, what was that made out of? 


Wood and pane glass. 


^ This first door that you described as being 


metal or aluminium, is that a storm door, a screen door? 
A A storm door, yes. 

x When did you purchase the premises? 

I believe I said it was May or June. 

- You are right, you did say that. 

This first door, namely, the aluminium or metal 
door which you say has a pane of glass or did you say that 
it had a pane of glass or screen on it? 

MR. DeCICCO: Could you read tmt back? 

(Question read) 

MR. CORCORAN: I will withdraw the question. 

Q The first door, the metal door that you described 
as being aluminium, lid tnat have a pane of glass in it 
or a screen? 
A It had a pane of glass. 

Q This pane of glass, what was the size of it 
which was in this aluminium door? 
A I have no idea. 


Q Can you give us an approximation? 


SHELKIN 
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MR. DeCICCO: Off the record for just a 
minute. 
(Discussion off the record) 

Q We are referring to the first door which we 
have described as the metal door and which you say 
contained a pane of glass. 

& The first door, the metal door had two panes of 
glass. 

Q The metal door had two panes of glass? 

A Yes. 
Q Will you describe these panes of glass. 


Can you tell us their size? 


A 3x3. I really cannot tell you the exact measure- 


ments. 
Q Give us your best judgment. 
A They were square panes. 
Q 3x3? 
A They may have been 4 x 4, I don't know for sure. 


Q Were both panes of glass in that metal door 


the same size? 


A Approximately. 


«x So you would have two panes of glass approxi- 


mately 3 x 3? 
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A Yes. 
MR. DeCICCO: oOr4x 4, 
A (Continuing) Whatever the measurement might be. 
Q With respect to these two panes of glass, tell 
us their location, Is one on top of the other or is 
one alongside of the other? 
A One was on top of the other. 
Q What would you say was the overall height of 
this metal door? 
A The size of the doorway. 
Q The overall height would be how much? 
A I would have to approximate. 
Q Yes. 
A About 80 inches. 
& Six feet eight inches? 
A Yes. 


Q What would you say the width is? 


> 


32 or 36 inches wide. 

E These two panes of glass, the two panes that 
we have been referring to in the metal door, which you 
have described as being one over the other, is there any 
object separating these two panes of glass? 


A I don't understand your question. 


Nm 
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& You have me pane here and another pane below 
it. Is there anything between the two panes? 
A Yes. 

vw What is it? 
A The metal of the door. 

x Excuse me. 

The metal of the door. 

2 This metal of the door which separates the two 
panes of glass, how wide 1s that strip of metal? 
A I have no idea. 

q@ Approximately an inch or two inches? 

MR, DeCICCO: Objection. 


A It 1s probably about four to six. 


& When you say four to six, do you mean four to 
six inches? 
A Yes. 


Q That metal strip that separates the two panes 
of glass, would that be the full width of the glass? 
MR, I^CICCO: Note my objection to the form of 
the question. 
A I don't understand the question either. 
« Realizing if you will, Mr. Rapella, you have 


described two panes of glass, one over the other. You 
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have also informed us that there is a metal strip some 
four to six inches in width that separates the glass. 
A Yes. 

Q Does that strip go completely across the door? 

MR, DeCICCO: Note `r objection to the form of 

the question. 
A I cannot describe the door. It is an aluminium 
door. I don't understand the question. 

Q You have told us that the size of these panes 
of glass in the metal door are 3 x 3 or 4 x 4, 

We are using your figures. 

We are not holding you to the precise figures, 
this is an approximation. 

Now, you told us that these two panes of glass, 
one on top of the other are approximately 3x 3or 4x4 
foot, — € Now, what I want to know is this: This 
metal strip which separates the top pane of glass from the 
bottom pane of glass, what 1s the length or width of that 
strip? 

A The length of the door I would imagine. 
Q When yow say the length of the door, you mean 


the width of tne door? 


A Yes. 


14;a 


Rapella 17 


Q Tell us, please, how are these panes of glass 
in the metal door held in place. 


MR. DeCICCO: If you know. 


A By metal cips, 


Q How many metalclips would be there on, let's say, 
the top pane? 
MR. DeCICCO: Are you referring to the time 
of the accident? 
MR, CORCORAN: Yes. 
MR. DeCICCO: His question refers to the time 


of the accident. 


A Four, I believe. 


Q How many metal clips would be on the bottom 


A Four. 
Q Would you describe, please, the metal clips 
that you are referring to? 
A Describe the clip? 
Q Yes. 
5 In what manner, in length, size, material or what? 
B Describe it as best as you can. 
A I believe it is aluminium, it is maybe a half inch 


by 3/4 of an inch. It hae a ecrew that goes into the 


142a 
Rapella 18 


side of the door and it is tightened into the door. 
It holds the frame in securely. 
~ To hold the frame in securely? 
È Yes. 
7 - These metal clips, are they round in shape or 


are they of an L-shape or what? 


^ I guess they are oblong. 
Q Does one part of the clip rest against the 


pane of glass? 


A No. 
13 (e When you describe the aluminium clip as being 
z 14 one r.l1f inch by three-quarters of an inch, what is the 
15 one half inch? 
16 A The width. 
17 MR. DeCICCO: For the record, I think the 


18 witness’ testimony is that he guessed it was 


19 aluminium, He is not giving any description of 


20 the composition. He described it as a metal clip. 
21 MR. CORCORAN: He said that it was aluminium. 
22 MR. DeCICCO: He said that it may have been 
23 aluminium, 

24 | He said ne was not sure. 


25 Q The one half inch is the width of the clip? 


Yes. 

Q What is the three quarters of an inch? 

The length. 

Q Is this clip that you described, is it flat? 

No. 

Q What shape 1s 1t? 

It 1s an odd shape, I cannot describe it. 

x Is 1t the shape of a right angle? 
n There may be an angle on it, I don't know if it as 
& right angle. 

" Visualize if you will, Mr. Rapella, what a 
right angle is or what an L would be. 

Is it in that shape or is it flat or what? 

I don't remember. 

~ Can you tell us what type of angle it was? 

I don't remember. I don't think I could. 

« Where were these clips located with respect to 
the top pane of glass? 
A Repeat the question, please? 


MR. CORCORAN: Read it back. 


(Question read) 


I believe on the top, bottom and two sides. 


Q With respect to the cli, that you say was 
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located on tne top, located at the top of the top 
pau » Of glass, where with respect to the width was 
the top clip located? 
MR, DeCICCO: I don't follow the question. 
A Neither do I, 
MR, CORCORAN: Off the record. 
(Discussion off the record) 
A (Continuing) In the center of each side. 
MR, DeCICCO: When you say each side, you are 
referring to the top, bottom, left aná right sides? 
THE WITNESS: Yes. 

Q Tell us, please, how the bottom pane of glass 

was held in, 
A The sa, way. 

< How many clips? 
A Four. 

Q A short time ago your counsel injected the 
statement that you were not sure whether it was metal or 
something else and -- 

MR, DeCICCO: My statement was that he wasn't 
sure whether it was aluminium or not. He described 
it as metal, 


MR. CORCORAN: I see. 
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m Do you know if it was plastic? 

MR, DeCICCO: Objection, it has been asked 
and answered, 

MR, CORCORAN: I am waiting for an answer. 

MR, DeCICCO: I direct him not to answer the 
question. He said it was metal. He did not know 
1f it was aluminium or not. 


e! From whom, Mr. Rapella, had you purchased the 


premises on June 4, 19737 


A 


Andredy. 

“ What was his first name? 
Amelia Andredy. 

Q Is was a woman? 

Yes. 

x Spell Andredy, please. 
A-n-d-r-e-d-y. 


Q When you purchased the premises, Mr. Rapella, 


on June 4, 1973, did you make an inspection of the 


house? 


A 


A 


Yes. 
Q Was that before title closing on June 4, 1973? 
Yes. 


Q When before? 


I beg your pardon? 

Q How long before the closing? 

I don't know. 

Q Do you know the date? 

No. 

Q Approximately? 

No, I do not. 

Q Was it a few days before or a week before? 

told you that I cannot recall. 

Q Did you make the inspection before the title 
closed on June 4, 1973? 
A Yes, I did. I did make an inspection before. 


MR. DeCICCO: Off the record. 


(Discussion off the record) 


Q What did the inspection consist of? 

Going through the house. 

Q Tell us, please, when you say you made an 
inspection, will you tell us what part of the structure 
or building you inspected? 

MR, DeCICCO: And also describe how you 
inspected 1t. 
A I looked at the outside of the building, the roof, 


the cellar and heating system. I alsc lcoked at tne 
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and shape of the rooms, 

Q Did you look at anything else? 

Not that I can recall. 

Q Was this metal door that you have been describ- 
ing, was that on the premises when you purchased the 
house on or about June à, 1973? 
^ Yes. 

D I take it then that you did not look or inspect 
that door, 

MR, DeCICCO: Objection. I object to the 
form of the question. 

Don't answer that. 

You stated that you -- 

Well, did you inspect the door? 

No. I used 1t, I entered the house through it. 

Q But you did not inspect 1t? 

I guess not. 

M At the time that you purchased the premises on 
or about June 4, 1973, were the two apartments rented? 

A No, they were not. 

Q You bought the property vacant, is that what you 

did? 


| ^ No, I did not. 


MR. DeCICCO: I object to the form of the 


question. Tell us, please, what part of the 


premises “on June 4, 1973 were rented. 


THE WITNESS: The upstairs apartment was 
rented, 
Q And the downstairs apartment was v&cant? 
Yes, it was. 
a Tell us what was the name of the tenant in 
the upstairs apartment? 


A John Horgan. 


Q When was the downstairs apartment rented? 
MR. DeCICCO: At what time, sir? 
MR. CORCORAN: After he purchased the building. 
MR. DeCICCO: Why don't you ask him first if 
it was. 
Q I think you told us that the domstairs apart- 
ment was vacant when you purchased the house? 
A Yes. 
Q Was it thereafter rented? 
Yes, it was. 
Q When? 
August 15th. 
* Of 1973? 


Yes. 


Q From the time that you purchased the premises 


on or about June 4, 1973, up until July 29, 1973, aid 


you ever have an occasion to enter the premises by the 
front door? 
A Yes, 

Q How many times had you entered or left the 
premises by the front door between June 4, 1973 and 
July 29, 19737 
A Several times, 

Q When you say several times, is that two or three 
or 100 times? 

A I did not count the times that I went in and out o: 
the door. 

Q Well then, between June 4th and July 29, 1973, 
approximately some seven weeks, having that in mind, can 
you tell us how many times you entered ariexited tne 
premises at 319 McCabe Avenue from the front? 

A I cannot give you a definite number. 
MR. DeCICCO: Can you give us an estimation 
or if you don't recall, just say so. 

(Continuing) I don't recall. 


Q Could it have been at least once a week? 
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A Itcould have been, 
Q During this period from June 4th through July 
29, 1973, what was your purpose or object in going into 
the premises? Was it to rent the downstairs apartment? 
MR. DeCICCO: Note my objection to the question. 
I think it is totally irrelevant. 
MR. CHARLES; It calls for the operation of 
the witness' mind. 
Q You have estimated that it could have been once 
a week that you visited the premises and used the front 
door at ,i9 McCabe Avenue, between June 4th and July 29, 
1973, 1s tha* correct? 
A It could have been mce a week, yes, 
x Could it have been more? 
A Yes. 
MR. DeCICCO: Could it have been less? 
THE WITNESS: No. 
Q During the period from June 4th to July 29, 
1973, that downstairs apartment remained vacant? 
A Yes. 
« During that period, did youbring prospective 


tenants to visit the premises? 


A No, I did not. 
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You had a real estate agent do that for you? 
MR, DeCICCO: Objection. 
MR. CHARLES: Objection, 
Q Was the dowrctairs apartment shown to any 
prospective tenants between June 4th and July 29, 1973? 
MR, DeCICCO: To your knowledge. 
Not that I recall, no. 


Q During that sar eriod of June 4th through 


July 29, 1973, inclusive, to the best of your knowledge, 


you visited the premises and utilized the front door at 
least once a week. 
Did you visit or talk with the tenant, John 
Horgan, or nis wife? 
MR, DeCICCO: Is your question on each and 
every occasion? 
THE WITNESS: I don't understand the question. 
MR. DeCICCO: Why don't you break that down 
to & single question. 
MR. CORCORAN: I will accept that, Mr. DeCicco. 
x Mr. Rapella, you have told us that you visited 
the premises 319 McCabe Avenue between June 4, 1973, the 
date of the purchase and July 29, 1973 at least once a 


week? 
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Yes, 
MR. CHARLES; I object. That is not his 
testimony. 
MR, DeCICCO: I think he said it could have 
been or 1t could have been more. 
k But not less than once a week during that 
period, is that correct? 
E Yes. 
MR. CORCORAN: Then I think my question would 
be accurate? 
MR. CHARLES: I will withdraw my objection. 
Q Am I correct in my understanding that when you 


visited the premises at least once a week or possibly 


more than once a week between June 4th and July 29, 


1973, you used the front entrance door? 
A Yes. 
x On these occasions that we have described, where 
did you go when you went into the premises? 
MR. DeCICCO: Note my objection to the question. 
I think it is, first of all, too broad and secondly, 
irrelevant. If you can give us any answer to that, 
then do so. 


If I own the house, I would walk into the house. 
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I could have gone there co collect the rent, I could 


have gone there to clean Out the downstairs apartment. 


I coulá have gone there for Several things. 


MR, DeCICCO: Sir, do you have any specific 
recollection on why you went into the house? 
THE WITNESS: No. 
It could have been for a number of things. 
MR. DeCICCO; Don't speculate. If you don't 
know, fay go, 
Q Did you personally collect the rent from the 
tenant John Horgan? 
A Yes. 
^ So that would be one of the reasons for you 
going there, is that right? 
A Yes. 
Q How often did you collect the rent from Mr. 
Horgan? 
A Once a month. 
Q Did you personally collect the rent for the 
June 1973 period? 
A Yes, -- let me withdraw that. 
I believe that I did not collect June, I think I 


collected July. I don't remenber. 
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Q But you do recall collecting the rent from 
Mr. Horgan in July of 1973? 
^ Yes. 

m Was that on or about the lst of July? 
A I don't remember. 

Q Was it prior to July 29, 1973? 
A Yes. 

Q On these occasions when you visited the premises 
and used the front door between June 4, 1973 and July 29, 
1973, was that metal or aluminium door on the premises? 
A Yes. 

Q On these occasions of your visits through the 
front door, was this metal door unlocked? 
A Yes. 

Q Tell us, please, did this metal door open out 
into the porch or into the house? 
A Out into the porch. 

Q These visits that we are talking about from 
June 4th to July 29, 1973, that was in the sucmertime, 
is that correct? 
A Yes. 

Q On these visits that you made in that period, 


was the second or wooden door open or closed on these 


Occasions? 
MR, DeCICCO: Note my objection. I don't 
know if you car ask a blanket question like that. 
MR, CHARLES: If he can testify that 1t was 
in the same condition -- 
MR. DeCICCO: Ask him if he has any recollec- 
tion. 
MR. CORCORAN: He can answer it to the best 
of his recollection, 
To the best of my recollection, it was open. 
Q That is the second door, the wooden door? 
Yes. 
H The first door, the aluminium or metal door, 
was closed? 
Yes. 
Q How long would you remain on the premises on 
these visits, approximately? 
A I don't think I can answer that question, It varied, 
x An hour or more? 
It may have been. 


Q There came a time then when you would leave the 


|| premises? 


| A Yes. 
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How woul' you leave, through the front door? 


Yes. 


Tell us, please, how you would open that front 


door upon leaving the premises? 
MR, DeCICCO; Is your question directed to the 
mechanism of opening the door? 
MR. CORCORAN: Yes. 
Just open the door and walk out. 
E When you say open the door, what would you do 
with your hands? 
E Put 1t on the latch and open the door, 
Q When you put your hands on the latch, what did 
you do with the latch? 
MR. DeCICCO: Do you understand the question? 
THE WITNESS: No. 
Q You say you put your hand on the latch? 


I put 1t on the doorknob and I pushed down and go 


Q What did you push down? 

I pushed down on the lever. 

^ What is the lever made out of? 
I have no idea, 


Q How big was this lever? 


I have no idea, 

Q When you would pushdown on the lever, would 
that automatically open the door? 

A Yes. 

E Or would you nave to push the door out? 

It went out &utomatically. 

Q Did it have a spring that pushed it out? 

I don't understand the question. 

E You told us that you pushed down on the lever 
and when you pushed down on the lever, the door opens up 
automatically, 

A You have to push down on the handle. 

Q With respect to this lever which you say you 
pushed down, do you also turn it, let's say, from right 
to left like a doorknob? 

MR, DeCICCO: Or from left to right. 
A I think it works both ways, I am not sure. I don't 


know if it works up and down or in and out. 


a Mr. Rapella, I assume you know that ordinarily 


you turn & doorknob? 
A Yes. But, this was a lever. 
+ You have told us that you pushed the lever down? 


I pushed it down or pushed it up and it opens either 


18 
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way. 

Q You don't have to turn it like a knob from 
left to right? 

MR, DeCICCO: Or from right to left. 

A I really don't remember, I think it is up and down. 

x You either push the lever down or push it up? 
A Or push it in, I don't recall. 

E You don't have to turn it like a doorknob? 
A No, it is not a doorknob. 


Q We have three possibilities. 


You either push it down or push it up or push 
it in, is that right? 
A Yes. 

E On any of the occasions tnat you used the front 
entrance between June 4th and July 29, 1973, to enter or 
exit from the front door, did you have any difficulty with 
the lever or the catch or the lock on the door? 

A No, I did not. 

x The latch or the catch that was connected with 
the lever, did you ever have to jiggle it in any way so 
as to open the door? 

A No, I did not. 


MR. DeCICCO: Note my objection to that 
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question. It has been asked and answered already. 


« Do you know what type of glass was in the top 
and bottom panes of glass which were in this metal door? 
^ No, I do not. 

x I am asking with reference to the time that 
you purchased the premises on June 4th up until July 
29, 1973. 

You don't know the type of glass that was in 
th. «oor? 


A No, I do not. 


~ Are you familiar w:th glass at all? 
E Do you know what annealed glass 1s? 


MR. DeCICCO: Note my objection to that ques- 
tion. This witness 1s not an expert on glass, I 
will not let him answer those questions. 
x Are you familiar with a glass known as tempered 
glass? 
A No. 


"m Were you informed of an &ccident which occurred 
to an infant by the name of Dawn Donohue on or about July 
29, 19737 


A 


160a 


Rapella 36 
r “hat do you mean by informed? 
A Did somebody tell you or were you there? 


I was there. 
Q You were at the premises at the tire of the 
accident? 
A Yes. 
& You said you were at the premises 319 McCabe 
Avenue, Bradley Beach, on July 29, 1973? 
A Yes. 
Q What day of the week was that? 
A I don't know, But I believe it was on the weekend. 
Q Did you witness the accident? i 
A No, I did not, 
@ When you say you were at the premises on July 
29, 1973, were you in the building? 
A No. 
Q Tell us, please, what you mean when you say you 
were at the premises on Juiy 29, 1973. 
A I was in the rear of the building, in the backyard. 
Q Where had you come from prior to being in the 
backyard on July 29, 19737 


A When? 


Q Where had you beea that morning? 


I don't recall. 

Q Had you come from Leonia that morning? 

No. 

Q Had you :ome from Leonia the day before? 

No. 

Q When had you come to Bradley Beach referable 
to July 29, 1973? 
A I cannot tell you the specific time, 

Q Were you there a week before? 

MR. DeCICCO: Note my objection. I don't 
think there has been any testimony -- 


MR, CORCORAN: Off the recora. 


(Discussion off the record) 


I have a summer home in Avon, it is the next town. 

x You have informed us that you were at the 
premises 319 McCabe Avenue on July 29, 1973? 
A Yes. 

Q You have also told us that you did not witness 
the accident? 
Á Right. 

x You further informed us that you were in the 
rear of the building at the time of the accident? 


A Yes. 
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Q When did you come that day to the premises 
known as 319 McCabe Avenue? 
A Idon'c recall. 

Q Do you know if it was in the morning or in the 
afternoon? 
A I don't recall. 

Q Could it have been after 4:00 o'clock on July 
29, 19737 
A No, it was before that. 

Q Well, was it before, let's say, 12:00 o'clock 
noon? 
A It could have been. 

Q Could it have been as early as 10:00 o'clock in 
the morning? 
A It may have been, I don't know the exact time I 
got there. 

Q How far is Avon from Bradley Beach? 
A As far as blocks, miles, or time? 

Q You tell us. 
A Five minutes by car. 

Q Tell us in measurements because the car could 
be going 100 miles an hour or ten miles an hour -- 


MR. DeCICCO: Note my objection. Do you know 


10 
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in mileage how far it is from Avon to Bradley Beach? 
THE WITNESS: Two miles. 

Q Did you come to Bradley Beach on July 29, 1973 
from your home in Avon by automobile? 
A Yes. 

Q Where did you park your car? 
A I don't recall. 

Q When you parked your car, what was the next thing 
you did with respect to the premises 319 McCabe Avenue? 
A I don't recall. 

Q You got out of your car, of course, is that 
right? 

Á Yes. 

Q Did you walk to 319 McCabe Avenue from your car? 
A I may have gone to 319 or 317. 

Q Do you own 317 McCabe Avenue also? 

A Yes. 

Q When you were in the back of the premises 319 
McCabe Avenue, you are unable to tell ue whether it was 
10:00 o'clock, 4:00 o'clock or whatever hour it was? 

MR. CHARLES: I will object to that. That 1s 
not his testimony. 


Q Can you give us any reasonable approximate time 
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that you know of? 
MR. DeCICCO: The witness said he does not 
know. 
A I really don't recali, I cannot give you the 
definite hour. 


Q When did you first learn that an accident 


occurred to this infant child, Dawn Donohue? 
lo A When did I learn? 
11 Q Was it the same day or later? 
B I was there when I heard the glass break, 
à: Q What glass are you referring to? 
14 MR, DeCICCO: First of all, did you see any 
I5 glass break? 
i THE WITNESS: No. 
" MR. CORCORAN: Mr. DeCicco -- 


i MR, DeCICCO: You are going into areas -- 


a MR, CORCORAN: You will have a right to examine 
him after I finish. 

21 You are prompting the witness. 

2 | MR. DeCICCO: I take exception to your state- 

s ment that I am prompting the witness. 

24 | Q You told us that you heard glass breaking? 


25 A Yes. 


24 


25 
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Q Now, I am asking you, when you heard the glass 
breaking were you in the rear of the building in the 
backyard? 

A Yes, 

Q Did you later learn that the glass that broke 
was the glass that was on the giass door in the front? 
A Yes. 

Q On the metal door? 

A Yes. 

« What did you do after you heard the sound of 
glass breaking? What did you do? 

A I walked towards the front of the building. 

Q Did you go around the side of the building where 
the porch was or on the other side? 
A I don't recall, 

Q Tell us what you saw when you came to the front 
of the i i 
A I saw a lot of people, 

Q Where were these people? 

A On and about the porch. 

Q Did you see the infant, Dawn Donohue, this young 

child sitting here? (Indicating) 


A No, I did not. 
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Q Did you see anyone that was bleeding? 


No. 


e Did you inquire as to what the people were doing 


there? 


A 


Yes. 
Q What were you told? 

MR, DeCICCO: Note my objection. That would 
be purely hearsay as to anything this witness was 
told. 

I direct him not to answer. 

MR. CORCORAN: Off the record. 

(Discussion off the record) 

MR. DeCICCO: Note my specific objection to the 
question and I am preserving all my rights to object 
to it at the time of trial. 

But if the witness recalls what he was told, he 
is directed to answer it. 

MR. CORCORAN: Can I have the question repeated, 
please. 

(Question read) 

That somebody got hurt. 


Q Did you see a police car there? 


Yes. 


x 
al 
o 
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Q Did you see an ambulance arrive? 


Yes. 


Q Did you see the child being transferred from 


the police car to the &mbulance? 


that 


were 


F 


MR, CHARLES; Oojection. 

MR. DeCICCO: I don't think there is any 
testimony about any child in a police car. 

The only testimony was that he did not see a 
child, 
Q Did you at any time while at the premises on 
day see anyone who you were told got hurt? 
I don't understand the question. 
Q When you were told that somebody gut hurt, 
you told that it was a child or an adult? 
Just that somebody got hurt. 
Q Did you go on the porch at any time that day? 
Yes. 
< Was that after the breaking of the glass? 
Yes. 
Q Did you see the glass? 
Yes. 
s Was the glass splattered &round on the porch? 


Yes. 
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Were both panes of glass broken? 
No. 
Q Which pane was broken? 
The bottom. 
Q Mr. Rapella, did you clean up this glass that 
had broken? 
A Yes. 
Q What did you use to clean it up? 
MR, DeCICCO: Note my objection to that ques- 
tion. That question 1s irrelevant. 
- What did you use, a broom or -- 
I used & broom and dust pan. 
x How large were the pieces of glass that you 
picked up? 
MR. DeCICCO: Objection. Note my objection 
to that question, 
I don't think there has been any preliminary 


or foundation laid for that question. 


« You have told us that you picked up the glass, 


the broken glass by means of a broom and dust pan? 
A Yes. 
Q Will you describe these pieces of broken glass 


that you picked up? 


Rapella 


The nature of them or the size? 
* The size. 
It was just broken glass. 
Q Tell us some of the lengths of the glass. 
A I don't know, some were three inches anc some were 
fx ar inches. Some were small pieces also, 
MR. DeCzCCO: Mr. Rapella, do you recall the 
sizes? 
THE WITNESS: Not really, I am trying to 
answer his question. 
MR. DeCICCO: Don't answer the question by 
guessing or assuming. State what you know. 


M You told us that you picked up these pieces of 


&lass and you described some of the sizes of the glass 


that was broken. 

You say some of the pieces were three inches 
iong and some of the pieces were four inches long. Would 
you say that there were &ny that were six inches? 

A I really don't recall. I am just guessing. 

Q None of the pieces were, let's say, as small as 
& half an inch or quarter of an inch, would you say that? 
A I cannot recall, 


MR. DeCICCO: Note my objection. 
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Q Were they of different shapes? 


There again, I am just guessing. 


«x Were some of these pieces of a triangular shape? 


Were some of them oblong and were some of them square? 
B Idon't recall the sizes. 
< Do you know 1f any of the pieces of the glass 
that you picked up were as long as ten or 12 inches long? 
MR, DeCICCO: Objection, It has been asked 
&nd answered, 
MR. CORCORAN: I have a right to probe. 
I don't recall, 
« Did you pick up any of the glass with your hands? 
I don't recall. 
Q After you used the broom and dust pan to pick 
up the glass, where did you place the glass? 
MR. DeCICCO: I think it is totally irrelevant 
and I object to it. 
In some sort of trash, I believe. 
“ When you say trash, do you mean a trash can? 
It may have been a trasi: can or 2 box. 
x Was that trash can or box, was that on the 
premises of 317 or 319 McCabe Avenue? 


MR, DeCICCO: ObJection. It 1s totally 


irrelevant. 

It was around the property. 

Q Which property? 

319. 

- Was it a wooden box or a cardbcard box or what? 
MR, DeCICCO: Note my objection to it. It 

may have been a box or a container of some sort. 

x I said was it a wooden box or & wooden container? 

I don't recall, 

EY Do you have any of that Glass at the present 


time? 


x 
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E Do I have any of the glass that broke? 

m Yes, 

No, 

x Did you give any portion of that broken glass 
to anyone? 
A No. 

- Did you have this glass tested by anyone? 

No, 

« Is there a means by which you or anyone repre- 
senting you can produce this glass? 
A Not that I know of, no. 


x Now, this box or trash can, whether it was 
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Wood or motal, was that the usual container to use for 
the garbage and so forth? 
MR. DeCICCO; Note my objection, 
I believe so. 
m Did you observe the thiviiness of this glass? 
No, I did not. 
- Besides 317 and 319, do you own any other 
premises in Bradley Beach? 
MR, DeCICCO: Note my objection to that questio.. 
It 18 totally irrelevant. 
No. 
x Was thís glass that you picked up with the 
broom and dust pan, was that similar to the type of 
glass that e e in the windows of the house? 
MR. DeCICCO: Note my objection. I don't know 


what thís witness' qualifications are in that regard. 


Q Will you answer the question, please. 


MR, CHARLES: If you know, 
A I don't know if it is the same type of glass that is 


in the windows. 
Q You know the windows that are in a house, right? 
Yes. 


Q It 1s of & certain thickness? 
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I cannot answer that, I do not know. 


x Have you seen glass that has been put in windows 


of & private home? 


MR. DeCICco; Note my objecticn to the question, 
A Have I seen? 
Q Yes. 


A Yes. 


MR, DeCICCO: Are you talking about this 
house or a skyecraper or what kind of house are 
: : you talking about? 

" The question 1a unanswerable, 
Q Mr. Rapella, have you had an occasion to replace 


any windows in this house or any other house that you 


own? 
MR, DeCICCo: Note my objection. 
A On this particular house, no. 


E On any other houses that you own? 
A No. 


Q You never had any glass replaced? 


72 d A You asked me if I ever had Glass replaced, yes. 


| But I never did it myself. 


» | Q What premises had you had Glass replaced in? 


MR. DeCICCO: Note my objection to that. 


p 
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The question is totally irrelevant. 

Q What premises had you had glass replaced in? 

MR, DeCICCO: Objection., I direct the witness 
not to answer, 

Off the record, 

(Discussion off the record) 

Q Tell me, Mr. Revella, when you a&; you had 
glass replaced in your private home, do you mean your 
home in Leonia or your home in Avon? 

A My home in Leonia. 

& Was that done by a glazier? 
A Yes. 

Q Did you observe the thickness of that glass that 
was put in? 
A No. 

Q The glass that was put in in your home in 
Teonia, that was put in a window of your home? 

A Yes. 

Q Glass in a window of your house? 

A I don't understand, 

Q In your house in Leonia, there are windows? 

A Yes. 


" In those win?^w frames, there are window panes 


of glass? 
A Yes. 

Q Did you ever observe the thickness of the 
&lass in the window frames in your home in Leonia? 
A No, I did not. 

& I am taling about the glass that is in a 


doof, do you understand what I am talking about? 


The difference between the glass in a door and the glass 


in & window. 
MR. DeCICCO: Note my objection to counsel's 
characterization, 
I don't think he is an expert in glass. 
Q Will you tell us, Please, if you know, if the 
glass that you picked up with the broom and dust pan 
at 319 McCabe Avenue on July 29, 1973, which had come 
from the bottom Pane of glags in the front metal door 
of that house, was the thickness of thes glass, the 
Same thickness of the glass in your home, in the 
windows of your home in Leonia? 
MR, DeCICCO: Note my objection to the ques- 
tion. 
I don't know. 
Q Do you know who put that glass initially in 
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that door? 
A No, I do not. 

& Did you buy 317 McCabe Avenue from Mrs. 
Andredy? 

MR. DeCICCOi: Note my objection. That has 
nothing to do with this case. It 1s totally irrele- 
vant. 

A ky other property, yes. 
Q Were you not told by Mrs. Andredythat a tenant 
in her premises put that glass in? 

MR, DeCICCO: Note my objection to the form 
of the question. I direct the vr .tness not to answer 
1t. Rephrase the question, please. 

Q Did you at any time after June 4th or prior to 
June 4, 1973, have a talk with Mrs. Andredy with respect 
to who put the glass in that metal door on the front of 
the premises 319 McCabe Avenue? 

Just answer the question yes or no, 

A No. 
Q Do you know if Mrs. Andredy resided across 
from 319 McCabe Avenue? 

MR, DeCICCO: When you say resid. across, do 


you mean at a different address? 


aS, 


2 Qs. 


SALLY SHELKI^ 
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MR. CORCORAN: Across the street. 
MR. CHARLES; Fix the time, please. 
Q Around June or July of 1973. 
A No. She did not reside there. 
Q Did she own some property there? 


A Yes. 


Q Did she tell you that a tenant in that property 


319 McCabe Avenue, did she tell you that a tenant in that 


building was the one who put in the glass in that door? 
MR, DeCICCO: Note my objection. 
Q Did she tell you tnat? 
A No, she did not, 

Q When you opened the door to come out of the 
premises and you used the front metal door, did you 
notice 1f the glass in that door was loose? 

A No, I did not, no, 

Q Did you ever touch it with your hand to see if 
it was loose or secure? 
A No, I did not. 

& Subsequent to July 29, 1973, about a day or 
two after this occurrence, did you have a talk with 


Mrs. Donohue, this woman sitting here? ( Indicating) 
A Did I have a talk with her? 


No. 


Q Tell me, Mr. Rapella, did you ever tell Mrs. 


Donohue, the plaintiff in this action, that this glass 


that broke and which you picked up was a cheap giass? 
A No, I did not. 
MR, DeCICCO: Note my objection to the ques- 
tion. 

< You deny having any talk with the plaintiff, 
Mrs. Donclue, with respect to the quality of the glass 
that was in that door? 

MR, DeCICCO: Objection. It has been asked 
and answered, 

Q Did you ever tell Mrs. Donohue that the glass 
pane that broke was loose and you intended to replace 1t? 
A No, I d*d not. 

Q Do you know who Mr. John Horgan is? 

Yes. 

Q Who ıs he? 

He is my tenant. 

" Do you know anything else about the man? 

No. 


Did you ultimately rent the apartment on the 
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&round floor? 


E After July 29th? 


* 


Yes. 


Yes, on August l5th. 


* 


What was that tenant's name? 


MR, DeCICCO,: Note my objection. 


James and Frances Schreiber, 


Q 


Did you have a tenant by the name of Tucci? 


No, I did not. 


Q 


No. 


* 


Did you know &nybody by that name? 


Prior to July ?9, 1973, did you receive any 


complaints from Mr. or Mrs. Horgan with respect to the 


latch on that front metal door? 


Q 


| A No. 


| A No, I did not. 


Did they ever tell you that it constantly or 


| frequently became stuck? 


MR. DeCICCO: Note my objection to that question. 


The question has been asked and answered. 


Q 
Yes. 


Q 


Was the glass that broke ultimately replac. ‘7 


When was that done? 


- 
a 
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MR. DeCICCO: Note my objection to that 

question, If the witness can answer, hẹ may do 

80. 
A I believe it was the day after. 

Q You say the dzy after, do you mean the day after 
July 29, 1973? 
A Yes. 

Q That is the day after the accident? 
A Yes. 

Q Did you do this yourself or did you have someone 
do 1t for you? 
A I had someone do it for me. 

Q What is the name of the fellow that did it for 
you? 
A The Foster Awning Company. 

Q Where are they located? 
A Bradle, Besch, 

Q Did the Foster Awning Company replace both panes 
of glass or just the bottom one? 

MR. DeCICCO: Note my objection as to the 
subsequent repairs. I don't think under the 


Federal rules you are entitled to that. 


Q Did you get a bill from the Foster Awning Company? 


Do you have that bill with you? 
MR, DeCICCO: Objection., 
Where is the bill? 
MR. DeCICCO: Objection. 
I have no idea. 
Q Did you pay them by cash or check? 
Cash, 


Q How much did you pay? 


KIN 


MR, DeCICCO: Objection, 


I don't recall, 


J 
> 
-d 
« 
v 


x Were you present when the glass was replaced? 

Yes. 

Q Did you see the thickness of the glass? 

MR. DeCICCO: Objection. 

No, I did not. 

« Was the glass that was replaced, the glam that 
replaced the broken glass, was that cut to size at the 
premises 319 McCabe Avenue or had it been brought to 
your premises already cut to the proper sire? 

MR. DeCICCO; Note my objection to the question. 


E You have told us that the Foster Awning Company 


replaced the glass? 
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A Yes. 

Q In addition to that, you told us that you 
were present when the glass was replaced? 
A Yes. 

Q Now, my question 1s, that glass that was 
replaced, had it been already cut to size before it 
was brought to your premises or did they cut it with 
& glass cutter at your premises? 


A I really don't remember. 


Q You don't know or you doa't recall? 


A I don't know how it was done. 
Q Were you watching the man do it? 
A No, I was not. 
Q Where were you when the glass wac replaced? 
MR, DeCICCO: Note my objection. 
A Idon't recall, 
Q You told us you were there, that is the reason 
I am probing into this thing, 
You said you were there on the occasion when 
the «lass was replaced. 
A You asked me where was I when it was cut. I wasn't 
there when the glass was put in the frame. 


MR. DeCICCO: He said he was there when it 
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was replaced, not when it was put in the frame. 


Q The Foster Awning Company replaced the glass? 


The day after the accident? 


You said you were there at the premises when 
the glass was replaced, 1s that true or not? 
MR. DeCICCO: I think he said he was there 
the glass was replaced, 
A the glass was replaced in the frame or in the 
door? I am not sure of what you are talking about. 
x Were you present when the glass was replaced in 
the frama? 
A In the frame, no. 
Q Were you present when the glass was replaced in 
the door? 
Á Yes. 
Q When the glass was replaced in the door, were 
you observing that operation? 
A Yes. 
Q You were standing on the porch? 
Yes. 


Q When the glass was replaced in the door, had it 
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" already been put in a frame? 
4 A Yes. 


5 - Was that a wood or metal frame? 


6 ^ It was the same frame. 
7 < Were you present when the man from the Foster 
8 Awning Company arrived? 

E No. 


Q Do you know if he brought the glass with the 


11 frame in from his shop? 


12 A He did not bring it from his shop. 
13 Q Where did he bring it from? 
1 14 A I picked it up. 
15 a Where did you pick it up? 
16 4 At his company. 
17 E You picked up a pane of glass from the Foster 
18 Awning Company? 


19 A Yes. 


20 Q Was it that day or the next aay? 


21 A The next day. 


22 x Then, what did you do with 1t? 
23 A I replaced it into the door frame. 
24 Q You did it yourself? 


25 A Yes, I did. 
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Q I had the impression that the Foster Awning 
Company replaced it. 
MR. DeCICCO: That is not his testimony. 
Q When the glass was put back in the dcor, you 
did that? 
A The replacement glass was done by the Foster Awning 
Company . The frame was replaced by me. 
Q Was this aluminium? 
No, 
- Was it the same frame that was there before? 
Yes. 
E Had the frame fallen out? 
No, 1t did not. 
MR, DeCICco; Objection, 
Why was it necessary to replace the frame? 
MR, DeCICCO; Objection, There has been no 
testimony that he replaced the frame, 
< On the following day, the day following the 
accident of July 29, 1973, ís it true that you went to 


| the Foster Awn’»¢ Company and picked out a picce of glass? 


h No, I did not, 


MR. DeCICCO: I object to the form of the 


question. 


(^ What did you do? 
When? 
E When you went to the Foster Awning Company. 

MR, DeCICCO; Objection. It 1s all subsequent 
repairs and I object to 1t. 

MR. CORCORAN: You can object to it. But the 
Witness can answer it. 

MR, DeCICCO: I don't believe so. 

MR. CORCORAN: Then we will mark these questions 


and get rulings on them, 


Q Tell us about the Foster Awning Company. Did 


you purchase the glass that was to replace the br -en glass 
from the Foster Awning Company? 
A Yes. 
MR. CORCORAN: Off the record, 
(Discussion off the record) 
How much did you pay the Foster Awring Company? 
MR, DeCICCO: Objection. 
I don' recall. 
m Did you select the glass or was it selected by 
the Foster Awning Company? 
MR, DeCICCO: Objection, But you can answer. 
They selected it, I would imagine, 
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Q Did they come to the premises 319 McCabe Avenue 
to measure it? 
A No. 

MR, DeCICCO: Objection, There has been no 

such testimony. 

` Did you give the measurements to the Foster 
Awning Company? 
A No, 

E How did the Foster Awning Company know the size 
of the glass which had to go back in the door? 


MR, CHARLES; Objection. It calls for the 
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operation of the witness’ mind. 
e Did anyone inform the Foster Awning Company as 
to the size of the glass? 
A I don't know, 
MR, DeCICCO: ObJection. 
MR. CORCORAN: Off the record. 
(Discussion off the record) 
P On the day following this accident, July 29, 
1973, did you bring the frame of the door, the metal 
door from which the glass had broken the day before, 


é'd you bring that frame to the Poster Awning Company? 


MR, DeCIC^O: Off the record. 
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(Discussion off the record) 

Q Did you bring the glass frame to the Foster 
Awning Company? 

A Yes. 

Q Was that glass frame metal? 

Yes. 

Q Had you removed it from the door? 

Yes. 

Q How did you removed the glass frame from the 
door? 

A Whatever clips there were, I loosened them and took 
it out. 

P You brought the metal frame down to the Foster 
Awning Company and they put in a piece of glass to insert 
it in this metal frame? 

A Yes. 

Q Then did they return to the premises 319 McCabe 
Avenue or did you personally put the glass frame with the 
glass in it back into the door? 

A No, they did not return to 319. I picked it up and 
replaced it myself. 

Q How was the glass held in the metal frame? 

By metal clips. 
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Q How was the metal frame inserted into the ċcorý 

It slides into the channel on all sides. 

Q How was the metal frame held in that channel? 
A It goes into the channel and then the clips go on 


all corners. 


E 


Q I think you told us that there were four clips? 
A Yes. 


Q Do I understand then that these clips hold tne 


glass in the frame as well as the f-ame in the door? 


CSR. 


A No, they do not, 


z 
x 
-d 
Ww 
I 
v 


Q Do T. understand then that there are clips that 
| hold the glass in the frame? 


SAL. 


A I jus: said no to that answer. 


3 You say that the glass 1s held in the frane by 
| being inserted in a channel? 
| MR. DeCICCO: I don't follow that. 
Off the record, 
(Discussion off tne record) 


Q Tell us please how the glass is held in the 
metal frame? 


A I cannot answer that, I do not know. 


Q Did you observe the thickness of that glass 


that was furnished by tne Foster Awning Company? 
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MR. DeCICCO: Note my objection. 
No, I did not. 


MR, DeCICCO: 


It has no value or probative 


value to the prior existing condition. 


Q How far away were you in the backyard from 
the front door when you heard the breaking of the glass? 
A The distance of the house. 

a Which would be what? 

: A An approximation would be about 35 feet. 
x Q Were you with someone or were you alone when 
à you heard the glass break? 
A I was alone. 
Q Will you tell us, please, whac you were doing 
&t that time 1f you recall? 
A I believe I was doing some gardening in the back. 
Q Did you give a statement to anyone as to what 
" you know about this accident? 
A Any statement? 


I think I gave one to my insurance company. 


** Who was that company? | 
MR. DeCICCO: Note my objection. 
A The Hanover Insurance Company. 


x Did someone from that insurance company come to 


c 
d 
O 
Z 
x 
" 


SALLY 


E 


B 


191a 
Rapella 67 


your home to interview you or did you go to their office? 

MR. DeCICCO: Objection. 
4 Please answer the question. 
No, they did not come to me. 
x Did you go to their office? 

I díd not. 

Was this statement in writing? 

it was not. 

To whom did you give this statement? 

Do you know the name of the person? 
No, I do not. 
Q Was it given on the telephone? 
Yes, it was. 

MR. DeCICCO: Note my objection to this entire 
line of questioning. 


Q Did you give any written statement to &nyone 


| pertaining to this accident? 


MR, DeCICCO: Objection, You can answer it. 
No. 


* Did you at any time teli Mr. Horgan or Mrs. 


| Horgan that it was your intent to remedy the defective 


latch on the door? 


MR. DeCICCO: First of all, note my objection 
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Secondly, I think the question has been asked 

&nd answered and thirdly, the question does not have 

& time frame, 

x Prior to July ?9, 1973, did you tell Mr. or 
Mrs. Horgan, the tenants in the premises above, that you 
had planned to Change the lock on that metal door? 

A No, I did not. 

" Do you know Mr. Horgan? 

As my tenant, yes. 

Q 18 he your tenant there now? 

No, he 1s not. 

E Did you ask him to give you a statement? 

No, ï did not. 

Q Did anyone on your behalf ask that Mr. Horgan 
give a statement? 

A Not to my knowledge, no. 

Q This policy of insurance that you have with 
the Hanover Insurance Company, is that insurance on the 
premises 319 McCabe Avenue? 

Yes. 

a Does it also cover 317 McCabe Avenue? 

I don't know, 


Q What is the amount of the insurance coverage? 


I] 
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| 


| of some 35 feet away in the backyard. 


the breaking of the glass while you were at a distance 


A 


broken, did you see blood on the porch? 


A 


A 


MR, DeCICCO: Note my objection. 
I don't really know. I believe it is -- 

MR, DeCICCO: T£ you don't know, you don't know. 
Q Do you have your policy at home? 

Yes. 

MR. CORCORAN: If we leave a space, you will 
insert the amount of the insurance policy and the 
date of it? 

MR. DeCICCO: Yes. 

THE WITNESS: Yes. 

MR. CORCORAN: Off the record. 

(Discussion off the record) 


Q Mr. Rpella, you have informed us that you heard 


Did you hear any screams of a child? 


I heard screams, yes. 


ES When you came on the porch and you saw the glass 


I did not come on the porch immediately. 
P You stood in front of the house? 
Yea. 


Q There were people on the porch? 
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A Around, yes. I don't recll where they were. 

Q How soon after did you pick up this glass? 
A I don't recall in time. It was a short period of 
time after. 

Q Well, when you picked it up, did you notice 
blood all around the porch? 
A Yes, I did. 

Q You stated that the glass that broke was 
replaced the following day? 
A Yes. 

9 Is it a fact that it was not replaced until a 
week later? 

MR. DeCICCO: Note my objection. It is 

argumentative. 

l^] Is 1t your statement now that it was replaced 
the day after it broke? 
A The day after, yes. 

Q You are sure of that? 

MR, DeCZCCO: ObJection. You are being 

argumentative. 
A Not 100% sure, but I am sure. 

Q Did you ever have a tenant on the premises 


319 McCabe Avenue that occupied the bottom apartment or 
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the downstairs apartment by the name of Tucci? 
MR, DeCICCO; Objection. That is so broad. 
Did you have such a tenant on July 29, 19737 
No, 
x Did you have a tenant by that name shortly 
before that time, July 29, 1973? 


A No, 


Q Did you have a tenant by that name after July 


29, 1973? 
A No. 
" Do you keep records of the collection of rents? 
In what form? 
E Well, let's say simply to report your income 
to the IRS? 
EI Rent receipts. 
x You do keep a book showing the payment of rents? 
Yes. 
& You have this book at the present time’ 
MR. DeCICCO: For what year? 
Q For the year 1973. 
I may have. 
- What type of book is it? Is it a lcose-lear 


book or is it a book that pages cannot be removed from? 
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A It is a rent receipt book. 

x Does it show the names of the tenants in the 

premises 319 McCabe Avenue? 
Does it show the tenants for the year 1973? 
A Does it show the names of the tenants? 
a Yes. 
A Not all the time, no, 

Q Well, would it show the name of Mr. and Mrs. 
Horgan? 

A If they paid me in cash, yes. 

Q Well, is there any record that you keep showing 
the names of your tenants at the premises 319 McCabe 
Avenue? 

A No, 

Q You don't keep any records of that? 
A No. 

x Do you keep any records showing the amount of 
rents that were received? 

A No. 
Q Do you make tax returns? 
A Yes. 
MR, DeCICCO: Note my cbjection. 


Q In that tax return, do you include the rentals 


from 319 McCabe Avenue? 
A Yes. 
MR, DeCICCO: Note my objection. 
Q In inserting these rentals in your tax returns, 
you make reference to some book or ledger that shows 
you the amount of moneys you receive: 
A No, 


Q By what means do you determine the amount of 


MR. DeCICCO: Note my objection to that ques- 
tion as being totally irrelevant. 
My own calculations. 
Q You mean from your memory? 
Yes. 
Q Some time after this occurrence on July 29, 


1973, do you admit or deny that in a talk with Mrs, 


Donohue, that you informed her that an elderly man who 


was à tenant of Mrs. Andredy inserted the glass in that 
metal frame door and you told Mrs. Donohue that 1t was 
not break-proof. 

Did you ever have such a conversation? 

MR, DeCICCO: Note my objection to that ques- 


tion. In addition to that, it has been asked and 
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answered previously. 
A No, 
MR. CORCORAN: I have not ing further. 


MR, DeCICCO: I have no questions. 


Subscribed and sworn to before me 


this day of 


STATE OF NEW YORK ) 
88, 


) 
COUNTY OF NEW YORK) 


I, PHILIP C. RIZZUTI, & Shorthand Reporter and 
Notary Public within and for the State of New York, do 
hereby certify: 

That ALBERT RAPELLA, the witness whose deposition 
is hereinbefore set .orth, was duly sworn by me and that 
such deposition is a true record of the testimony given 
by this witness, 

I further certify that I am not related to any 
of the parties to this action by blood or marriage and 
that I am in no way interested in the outcome of this 
action, 

IN WITNESS WHEREOF, I have hereunto set my hand 


this AL} day of September, 1975. 
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AFFIDAVIT OF DOROTHEA DONOHUE IN OPPOSITION TO MOTION. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


DAWN DONOHUE, an infant, by DOROTHEA : | 


DONOHUE, her Mother md Natural Index No. 75 Civ. 1023 
Guardian, and DOROTHEA DONOKLE, : (M.P.) 
individually, 
Plaintiffs, F F 
? NO IN 
-&gainst- OPPOSITION.  :O MOTION 
: TO DISMISS 
ALBERT RAPELLA, 
Defendant 
—————————————À——————————————————-- x 
STATE OF NEW YORK ) | 
) S5. 
COUNTY OF NEW YORK ) 


DOROTHEA DONOHUE, being duly sworn, deposes and says: 


1. I am one of the Plaintiffs in the above action. 


| 
My daughter, DAWN, who was age 8 at the time of the accident, 1s 
the other rlaintiff. I submit chis affidavit in opposition to 
the Motion to Dismiss the case for lack of federal jurisdiction 
of diversity of citizenship. | au personally familiar with the 
facts that 1 will relate to this Court. 

2. when my husbaad, WILLIAM DONOHUE and I were | 


married in September 15, 1948, we took up our residence first 


in Sulliven County where we lived for about two years. Shortly | 
90th Street and A-sterdam Avenue where the Roman Catholic Church 


thereafter, we moved to Manhattan in the neighborhood of West 
of St. Gregory's florished with a large segment of Catholics of 


AFFIDAVIT OF DOROTHEA DONOHUE IN OPPOSITION TO MOTION 


Irish extraction. When our children were born they were L vtized 


in St. Gregory's Church and received their First Holy Communion 
and Confirmtion. Twenty or more years ago, St. Gregory's was the 
scene of many activities for parishioners, both young and old, 
There was an excellent parochial school, wholly supported by | 
the parishioners anc most of our children attended and graduated | 
from this school. The only exception was my younger child, DAWN, | 
whom the school was unable to take because it was completely 
filled. My older child, Patricia, who was then ten years of ag 
was a Student in St. Gregory's at the time DAWN had her accident 
ia July 29, 1973. The older girl, Katherine (Mrs. John Horgan) 
at whose summer home in Bradley Beach, New Jersey, we were 
visiting when the accident occurred also graduated from St. | 
Gregory School, | 
My other children, including Patricia, Katherine | 


(Mrs. Horgan) and Stephen each attended St. Gregory and graduated, 


exc.pt Patricia. Patricia was required to transfer from 
St. Gregory's when i found it necessary to keep DAWN in New 


| 
| 
Jersey to be near Dr, Jasaitis, All attended Church in St. | 
Gregory's and participated in the social and religious ac*ivíties | 
| 
| 


offered by the Church and School, The Donohue family was for ail | 
intents a "fixture" in this p rish and school as became many of | 
the other Catholic families c: Irish extrac.ion. Most of the men 


worked on the West side, some in the longshoremen business of 
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loading ships and others in the construction field. My husband 
became a member of the International Union cf Operating Engineers, | 
Local 15, located at 265 West 15th Street and worked out of thie 


Local Unien on large construction jobs throughout the five 


boroughs of New York City which comtituted the jurisdiction 

of this Union which handles cranes, bulldozers and the like. My 

hu-^and made a good living in construction during the years | 

he was employed and actually was employed for one of the largest | 

national contractors by the name of Kuiwit, Morrison and Company | 

on a job in Steten Island when DAWN suffered her accident in | 

July 1973. | 
In July 1273 my family and I resided in the 

Stephen Wise Housing owned and operated by the New York City 

Housing Authority, located at 124 West 91st Street occupying 

Apartment 19) for many years. We co'tinued to reside chere up 

througn November 1973 despite the fact that DAWN had her 

accident in July 29, 1973. I remember returning to our apartment 

after spending two weeks in Bradley Beach, New Jersey, with 

DAWN who remained with my married daughter, MÁS. CATHERISX; 


i2» during the first end critical period of her operation and 


treatwent by Dr, Jasaitis. | 
| 
| 
| 
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I cannot say enough for Dr. Jasaitis. It seems 


to be the grace of God that when DAWN was removed to the Jersey 
Shore Hospital by ambulance, bleeding profusely and with every 
nerve and tendon in her wrist severed, Ur.Jasaitis was there to 
attend to her. Dr. 'ssaitis, I later learned was and is a 
specialist in surgery who treats injuries to the hand, principally 
although he also treats cosmetic injuries to the neck. A reading 
of the hospital chart, I am informed by my attorney demonstrates 
the great skill possessed oy Dr. Jasaitis in this very limited 

area of surgery, namely tne hind. Or. Jamitis has been so generou 
and patient of his time that he is truly a dedicated doctor 
insofar as my child LAWN is concerned. Naturally, this severe 
injury caused other injuries to DAWN, chiefly of an emotional 

and mental nature, For months she would awaken in the night from 
her sleep and cry concinuously until she fell asleep from 
exhaustion. As a matter of fact, the recent examination before 
tris) of DAWN has re-awakened all of the thoughs of this incident 
in her mind and DAWN has been experiencing nightmares during the 
past seveni weeks. Once she was found by a Police Officer 
walw.ng around the streets, fearing to go to school to lísten 

to the taunts of her classmates who reminded her of her claw-like 


hand which she was unable to close. 
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It was this desperate need to have this highly 
skilled surgeon and dedicated doctor treat DAWN for the terrible | 
injury she suffered that I was obliged to remain in New Jersey 
near his office. Jn the beginning ! brought DAWN to Dr. 
Jasaitis on July 29, 1973, August 7, 1973, August 28, 1973, 
August 30, 1973, September 14, 1973, October 9, 1973, November 1, 


1973, December 1, 1973, December 19, 1973, December 28, 1973 and 


January 6, 1974, T continued to bring DAWN to his cffice during | 


1974, During 1975 the visits continued and they have amounted | 


to six or seven visits;on the last visit Dr. Jasaitis informed 
me that a further operation was indicated for DAWN and this 
would depend oa the emotional state of the child and whether 
the pain increases or decreases. 
Neither my husband or myself ever lived in New 

Jersey or worked in New Jersey. Our home is New York City which 
it has been for 27 years since ow marriage. When the operation 
is either per ormed or not performed, depending on the decision 
that Dr. Jasaitis will make on the nmxt visit, I will move back 
with my two younger children, DAWN and i^TRICIA to New York 


City. 


| 
| 
| 
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3. DAWN finirhe’ the second year in P.S. 84 at 91st 


Street between Columbus Avenue and Central Park West, New York Cit 
and was planning to enter the third year at F.S., 84 in September 
1973, which she did. DAWN remained in Lublic School 84 in New 
York City coumeucing in September 1973 up until November 1973 except 
for the visits to Dr. Jasaitis in New Jersey. However, the 
continued treatments required by ir. Jasaitis made living in New 
York City ditficult as he scheduled two appointments, namely, 
September 15 and September 24, 1973 and many wore in October 
aud November. .e continued to keep our apartment at the 
stephen Wise Towers, owned by the New York City Housing Authority 
located at 124 west 91st Street, Manhattan where we lived, ny 
husband and myself aad DAWN aad PAIKICIA. My husband worked in 
Queens County and Richmond County later on, what I believe is 
called the Walsh and Perini jobs but was forced to retire inthe 
latter part of 1973 when the progress of his illness prevented h 
from continuing his work as an operating engineer. My mother-in- 
Mrs. Margaret Lonohue of 8432 o2ud Drive, iddle Villate, in the 
borough of Queens, offered to allow us to live with her but my 
husband's condition oecane radically worsened and i had to turn 
down this offer. 

Luring this time my sister-in-law Frances Donohue 
also effered us the apartment at 8432 62nd Drive, Middle Village 
where she lived with her mother, as it was to large for her 


since her mother died. A letter from my sister-in-law "Fran" is 
attached hereto and marked Exhibit "1". 


206a 


AFFIDAVIT OF DOROTHEA DONOHUE IN OPPOSITION TO MOTION | 


4. I disagree with the statement of Mr. Sabi J. | 


Berardino who states in his affidavit at page 2, last paragraph, 


vote (page 12, lines 6 to 22). I was under the erroneous 
impression that Mr. Berardino was questionning me cor erning 
my registration and voting ın the State of New Jersey. Of 
course, that is true that neither my husband nor myself were 
ever registered in New Jersey, nor did we ever vote in New 
Jersey. 


This erroneous impression was due to the line 


of questionning of me starting at page ll of the testimony 
where I was given the names of the schools my children were i 
attending in New Jersey. This line of questionning continues 

from page ll up to the top of page i2 where I testified that I 


moved to 327 16th Avenue which is iu New Jersey. The next 


that I testified that neither my husband or I Bre registered to 
| "Q. Mrs. Donohue, in 1973 where you registered 
to vote’ 
A. No." 

AND CONTINUES 
"Q. When was the last time you were registered 
to vote? 


A. When I intend to move back to New York. 


question that followed at page 12, line 6 is as follows: 
not being responsive. 


Q. When was the last time you were registered to 
vote? 


| 
MR, DeCICCO: I move to strike that as 
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[ haven't voted. 

In how many years? 

in a couple of years now. 

How about your husband? 

No. 

No, he is not registered to vote now? 


No, he isn't.” 


Upon reading the transcript ' immediately infr. sed 
my attorney, William J. Corcoran, of this mistake as | had been 
under the impression that Philip A. DeCi :o, + 4., the Attorney 
who was questionoing me was referring to the Scate of New Jersey, 
that State being connected with the last qv. tion immediately 
preceding as to whether | was registered to vote. 

I have, of course, corrected the answers on this 
page in the transcript and to all of these questions, the 
answer is that 1 did not register or vote in New Jersey but 
had registered and voted in New York City along with my husbani 
for many years, having last voted in the City of New York in 
November of 1972, the year ,-ior to Dawn's accident. As a 
matter of fact, I was a member of the election board in the 
District in which I resided and which Board was located at the 


Public School adjoining St. Gregorv's School on West 90th Street, 


Borough of Manhattan. Accordingly, for the Court's information 
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| I wish to affirmatively state that my husband and I always 


rəgistered and voted in New York through 1972 and that we had 
planned to vote in November of 1973. The accident to LAWN 
and the serious illness of my husband made this unfeasíble. 


Mr, Berardino unfortunately gives a wrong 
impression in his affidavit at the bottom of page 2 when he 


refers to my answers in the transcript (at page 60, liae 4). 


4. I definitely stated that I had been asking 
persons to locate a home for me in New York and that was 
done at recently as a month and a half prior to the date of 
the deposition when | visited my mother-in-law, Mrs. Margaret 
Donohue in Middle Villate, Borough of Queens, City of New York. 
Although I personally did not go to reel estate agents in New 


York City, I made inquiries of a friend of mine whom I requested 


requested that she inquire of real estate agents and friends 
where I could relocate in my old ueighborhood. 

5. In conclusion, 1 wish to state in opposition 
to the contention of Mr. Berardino that neither my husband nor 
myself or family ever regarded the State of New Jersey as our 
home. We lived in New York State and New York City since our 


marriage in 1948, a period of over 25 years, most of which was 


l to take to real estate agents. I wrote to my friend, Mrs. 
Dorothy Hollohan of 117 west 90th Street, New York, N. Y. and 
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in the neighborhood of West 90th street and Amsterdam Avenue, 
My husband and | and our children always resided ‘n apartment 
houses and this is the reason why we did uot own any property 
in New York, 

As evidence of the fect that my husbanc and 
myself and my children regarded New York vity as our home even 
after DAWN's accident on July 29, 1973, is tie fact that in 
September of !973, DAWN returned to her class in Public School 84, 
located at 32 West ¥2n° Street anc uy daughter, PATRICIA, 
returned to her class at St. Gregory's “arochial School at 
131 West 91st :treet, both of which are in the Borough of 
Manhattan. 1: was only after the travelling between New York 
City and New Jersey to visit Lr. Jaisatis became too difficult, 
that i decided to move temporarily to New Jersey which I did in 
November of 1973. ..1 of this is recorded in the transcrípt of 
my examination taken on september 3, 1975 at page 11, 

6. ^s supplemental proof that my husband and I were 
residents of New York City is the bill from Dr. Jasaitis covering 
treatments to DAWN on July 29, August 7, August 21, August 28, 
August 30, 1973. The Court will respectfully aote that the bill 
was sent to my husband, Mr. William Donahue, 120 W. 91st St., 
New York City, New York, This, of course, was our address prior 


to and subsequent to Dawn's accident. The bill of Dr. Jaseitis 
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covering these treatments is attached hereto and marked Exhibit "2l, 

As further proof that my husband worked in New 
York and resided therein is a check dated 12/24/73 from the 
Welfare Benefit Account, Joint Welfare Fund Engineers Locals 14 & 
15, 265 West 14th Street, N. Y., N.Y. made to the order of 
"seph E. Jasaitis, }.D. in the sum of $554.50. This check is 
evidence of my h.sbanund's continued membership in the New York 
City Engineers Union and from which Pension rund he is now on 
retirement. A copy of tnis check is attached hereto and marked 
Exhibit "3", 

A further piece of evidence substantiatir- my 
husband's employment and residence in New York City is the 
letter from the Joint Welfare Fund of the International] Union 
of Operating Engineers, 265 West 14th Street, New York, N. Y. 
which was sent to my husband indicating that the Jersey Shore 
Medical Center was paid the sum of $576.00. This letter dated 


August 9, 1973 is marked Exhibit "à" and is attached hereto. 


WHEREFORE, I respectfully request that the Motion to 


Dismiss the complaint for lack of federal jurisdiction be denied. 


j aa, Erme haan 
DOROTHEA DONOHUE 


Sworn te before ta this 
18th day of November 1975 


Ulan. Oreore 


LUAM J. CORCORAN 
Bote Public, State of New York 
| No Nee Yer County 

V ew 
N rs Expires Merch 30, 1976 


| 
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&»TATEME:T 


JOSEPH E. JASAITIS, M. D. 
PLASTIC AND cc “TIVE *UROUn Y COSME TIC AND SURGERY OF THE HAND 
206 Crescent Pkw 2100 Corlies Ave. 252 Broad St. 
Sca Girt, N.J. 0875. Neptune City, N.]. 07773 Red Dank, N.J. 07701 
Tel. 775-7164 Tel. 775-7164 Tel. 741-8188 


w- >33 


Mr. William Donahue 212-799-5510 
120 W. 91et'St. 
New York City, New York 


—— — — — — 


NIIT Eng. Local, 15 


PLEASE PAY LAST AMOUNT IN THIS COLUMN -_ 


-Biopsy ER -Emergency Room OC -Office Call , SP -Splim 
cre Consultation Fee HC -Hospital Consultation OS «Office Surgery $$ -Statement Sent 
CA-Cast HV Hospital yit . ROA -Rec'd. on Account PH- Photography 
DC-Dressing Change LAB- Loborotory 4 RP -Repot SR -Suture Removal 
DG-Drugs NC =NoCherge |  ,*" L| -$wgey ' 
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NATIONAL BANK OF NORTH AMERICA bp : PAY $596.50 
116 FIFTH AVENUE. NEW YORK, N. Y : i ; 
L : 12/24/13 , bave iasuto 
AY t5*4,50 i 
' TO ORDER OF WE ! FARE BENEFIT ACCOUNT "PETIT 
JOSEPAH HeJASATTIS 4 Ve JOINT WELFARE FUND ENGINEERS LOCALS 14 & 16 , 
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‘JOINT WELFARE FUND F 
OF THE 
International Union of Operating Engineers 
LOCAL UNIONS 14, 14B, 15, 15A, 15C, 15D, A-F.L.-C.1.0. 


- 265 WEST 14th STREFT - NEW YORK, N.Y. 10011 € 
-m ploy. " Trustees 5th FLOOR Tel. Algonquin 5 7657 - à UO 


WILLIAM C. FINNERAN, JR JOSEPH J. SALCITO THOMAS A. MAGUIRE 
ALFRED G. GEROSA Adiministrato THOMAS J. NOLAN 


>_> 


ces fe A A j /223 
v ( 


Dear Sir and Brother: 

e, have today subn Vy»? a - P k in Jhe am "M 
$$ 76. 20 ts [hel Cents 
for your) - Ldn 

7 

The total bill submitied by f, 

was in the amourt of S7l-00 
Very truly yours, 


Union Trustees: Employer Trustec s: 
THOMAS A. MAGUIRE WILLIAM C. FINNERAN, 3. 
THOMAS J. NOLAN ALFRED G. GEROSA 
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SOUTHERN DISTRICT GF NEW YORK 


See ee eeeeneaan ae See eaneweenecn enae ——————X 


DAWM DONOHUE, an infant, by DOROTHEA 
DONOHUE, her Mether and Natural 


| 
. UNITED STATES DISTRICT COURT | 
Guardian, and DOROTHEA DONOHUE, 1 Index No. 75 Civ.1023 
individually, 
: (M.P.) 
Plaintiffs, 
$ AFFIDAVIT IN 
-against- OPPOSITION TO 
: MOTION TO DISMISS 
ALB ERT RAPELLA, 
Defendant 
$ —€—————————A——AAA—^A^A^^—^4^—AA^A ^———————A———— X 
g 
STATE OF NEW YORK ) 


WILLIAM J. CORCORAN, being duly sworn, deposes and says: 


1. I ama member of the firm of CORCORAN AND BRADY, 


Attorneys for the Plaintiffs in the above entitled case and 
am familiar with the facts wein. This affidavit is being 


submitted in opposition to t'e Motion of the Defendant to 


dismiss the compleint on the ground that there is no federal 
diversity of citizenship. 


2. The action is one to recover damages to the left 


E hand and wrist of the infant plaintiff, DAWN DONOHUE, who wae 
age 8 rt the time of the occurrence, and to recover damages 
for the Mother, DOROTHEA DONOHUE, for loss of services, 


| 
| 
| 
| 
) ss.: 
COUNTY OF NEW YORK ) 
N 
medical expenses, hospital expenses and thes particular damage 
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suffered by DOROTHEA DONOHUE as mother of the infant 
plaintiff in caring for her during a difficult period which 
followed the child's medical and surgical treatments and 
repairs. 

3. The presence of the Plaintiffs in the State of 
. New Jersey on the day of the occurrence was occasioned by a 
visit of Mrs. Donohue and her daughters, DAWN and PATRICIA, 
to the married daughter and son-in-law of Mrs. Donohue, 
namely, Mrs. Katherine Horgan and her husband, John, at 
^19 McCabe Avene, Bradley Beach, New Jersey. The Horgans 
were summer residents at this summer resort and Mre. Donohue 
and her infant daughter Dawn came down from New York City 
on July 29, 1973 solely for a visit. On the afternoon of 
this day «at about 2 or 2:30 PM, DAWN, while playing with her 
older sister Patricia, met with this accident. DAWN was on 
the open porch of the cottage and her sister Patricia was 
inside of the house, attempting to open the door, leading out 
to the porch. DAWN was facing ratricia. Patricia was having 
trouble with the dor catch of the door which had a defective 
lock which failed to open when the knob was turned. 
Suddenly, the large piece of glass which covered che upper i 
part of the door fell and broke from its enclosure causing 
large shards of pointed glass in triangular and other forms, 
to be thrown at DAWN who was standirg on the outside porch, 
Some of these 


with her hands outstretched, facing PATRICIA. 
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large sections ef thin glass, acting like a knife cut 
deeply into the left wrist and hand of the infant DAWN, 
resulting in a multiple severance of the nerves and tendons 
of the left wrist and left hand. The child lest s great deal 
of bleod and was removed by ambulance to the Jersey Shere 
Hospital in Neptune, New Jersey. 

Fortunately, at the time of her admission, there 
was present a celebrated surgeon by tha name of DR. JOSEPH 
E. JASAITIS with offices at 206 Crescent Parkwey, Sea Girt, 
new Jersey. Dr. Jasaitis who is a Diplomate of the American 


Beard ef Plastic Surgery zpecialises as his stationery 


indicates solely in "Plastic and reconstructive-cosmetic 


of the Hand-Head and Neck Cancer Surgery". 

4. Dr. Jasaitis found that DAWN suffered a deep irregu 
wound to her deminant left wrist. She was seen in the 
Eme gency Room after having eaten a full dinner and besause 
sf this, repair of the hand was deferred until widnight of 
the seme day. It was found that the Ulnar half ef tho medican 
nerve was transected; the entire ulnar nerve was transected, 
the flexor digitorum superficialis tendons were totally 
transected, except for the tendon to the index finger which 
was partially transsected; the flexor digiterum profundus 
tendeas to the middle ring and little fingers were completely | 


transsected, and there was extensive hemetome formation 
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throughout the sheath. Upon completion, a circular cast 
was applied. The operation was over 2-1/2 hours in duration 
during which the infant child was under general anesthesia. 

The ínfant Plaintiff was discharged on July 31, 
1973 for follow-up in the office of Dr. Jasaitis., The 
severance of the nerves and tendons « ‘sed the infant 
plaintiff to develope a "claw-like" hand i: AWN was unable 
to close her hand or make a fist. Mrs. Donohue was advised 
that it would be necessary to come to Dr. Jasaitis frequently 
for follow-up treatments and therapy. Portions of the 
hospital chart of Jersey Shore Hospital are attached hereto 
and marked Exhibit "A", The purpose of having the Court 
view these portíons cf the chart is to show the serious 
permanent injury which the child suffered and which required 
the decision of her mother to remain in New Jersey to take 
advantage of the cervices of this excellent surgeon who 
happened tc specialize in the very type of repair which 
DAWK needed if she was ever going to make any reasonabie 
recovery irom this terrible trauma which affected DAWN mentall 
.r4 emotionally as well ax physically. 

Being naturally left handed, her suffering and 


traume were aggravated by being ampelled to attempt to v `e 


with her ;'-ht hand after many months receiving therapy 


from Dr. Jasuitis. The reports of Dr. Jasaitis show that 
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he saw DAWN in the early months frequently, sometimes once | 
a week, sometimes twice in one week and threafter, ance | 
every two weeks. She is still under the care of Dr. 
Jasaitis and further operative repair is contemplated to 
remeve a large portion of tissue in the wrist where pain 
continues to the present time and is most severe. 

5. If the accident had not occurred and if the need 
for the services of a celebrated plastic surgeon, specializing 
in the care, tre^^r^et and repair of the hand was not 


available, the .nrant piaintiff, without doubt would have 


returned to their home ín Manhattan along with her mother, 


sister Patricia and their father, William Donohue. Proof 
that Mrs. Donohue and her children Dawn and Patricia and their 
xaucher William Donohue continued their New York domicile is 
the fact that the edmission notes on the hospital chart of 
Jersey Shore Hospital at Neptune, New Jersey show that the 
father, WILLIAM DONOHUE, resides at 

120 West 91st Street, New York City 

ani is a member of Local 15 Operating 

Engineers in New York City. 
A copy of the Hospital Chart is annexed hereto and marked 
Exhibit "A". This hospital chart shows the nature and 
extent of the severe injury which necessitated her continucd 


presence in New Jersey to be in close prox.mity to the 


treating surgeon, Dr. Jasaitie. 
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Further proof that the Plaintiffs, Mrs. Dorothea 
Donohue and her infant daughter, DAWN, were and continued to 
remain as New York City residents is the fact that following 
the accident to DAWN on July 29, 1973, the mother anc daughter, 
namely, the Plaintiff DOROTHEA DONOHUE end DAWN DONOHU! and 
the other daughter, PATRICIA returned to their home at 179 West 
91s: Street in Manhattar; the family c ntínued to remain as 
tenants of these premises known as the STEPHEN WISE TOWERS, and 
owned by the New York City housing Authority through the months 
of November 1973. |. copy of the demand for payment of the rent 
for these premises on the statione y ^* the landlord, New York 
City Housing ‘uthority for the peric i of 8/1/73 to 11/14/73 for 
a total of $475.99 ıs attached hereto aud marked Exhibit "3", 

6. The history of the DONOHUE fanily indicates that 
they have always resided in New York and more particularly in 
the Borough of Manhatten, as follows: 

(a) resided at 120 West 91st :treet in the Borough 
of Manhatian, for a period of 8 years as of the time of the 
accident to AWN on July 29, 1973; 

(b) previously resided at 170 West 89th Street 


for a period of 10 years; 
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(c) on the onset of the accident on July 29, 1973, 
the mother and daughter, the Plaintiffs in the action, along 
with Patricia returned to thei: home at 120 Jest Ylst Street, 
Manhattan; it was only the need to be pear or. Jasaitis and 
the Jersey Shore Hospital where the child was operated upor: 
that prompted the mother and daughter to take up temporarv 
abode in New J^ sey, 

(d) the Father of DAWN is a member of | 0cal i$, 
Internationa’ ‘nion of Operating  ngiueers, located at 265 
west 14th Street, New York City and was ori;inally initiated 
into tha Loca! Union in January 14, 1954. iie remained an activ 


member of Local 15 until he retired because of ill henith in 


October 1973 and is now receiving Pension Benefits frou this 


New York City "ension Fund. Yr. Donohve worked with constructio 


companies in New York City for a period of over 20 years. 


fe) ^t the time of the accident to DAWN, the facher, 


william Donohue, was employed ns sn operatin; engineer for 


one of the largest contractors in the country by thehane of 


Kewitt Morrison on a job in Staten Island, New York. His 


initiation into Local 15 of the International Union of Operating 


engineers occurred on January 14, 1954, when he resided at 


44-15 43rd Avenue, Long Island City. Mr. Donohue never left 


Local 15 in New York City and worked out of its jurisdiction 


which is the five Boroughs of the City of New York until he 


retired in October 1973, 
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(f) prior to the accident en July 29, 1973, the 
daughter PATRICIA was a student at St. Gregory's Parochial 
School, West 90th Street, Manhattan; Mr. and Mrs. Donohue 
continued to remain in their West 91st Street address throughout 
November 1973 except for frequent visits to Dr. Jasaitis at 
his office in New Jersey. 

(g) the infant Pleintiff DAWN at the time of her 
accident was a student at Public school 84, 48 West 90th 
Street, Manhattan, where she finished the first and second 
grades as there was no room for her at St. Gregory's; Mr. 
Donohue, prior to the Manhattan addresses, resided with this 
family at Astoria, Queens, New York City; prior to this in 
the early years of their marriage, Mr. and Mrs. Donohue resided 
in Liberty, New York, in Sullivan County for two years; prior 
to this address the Donohue family resided in Margaretville, 

New York; Mrs. Donohue and Dawn never lived outside of New York 
City or State. 
(f) the married daughter of Mrs. Donohue, Mrs. 


Katherine Horgan and her husband resided at West 108th Street, 


Manhattan, City of New York, aad prior to her marriage, kather 


Horgan, nee Donohue, graduated from $t. Gregory's Parochíal 


School ín West 90th Street, Manhattan. 


224a 


AFFIDAVIT OF WILLIAM J. CORCORAN IN OPPOSITION TO MOTION | 


(h) The medical and surgical dille were paid to 
the full extent of the permissible schedule by the Joint | 
Welfare Fund of the International Union of Operating — 
Locals 14-15, 265 West 14th Street, New York, to the doctors 
and hospital which treated and serviced the condition of DAWN 
as a dependent of her father, WILLIAM DONOHUE, a member of 
Local 15. These bills and services were rendered by the 


Welfare Fund long after the accident of July 29, 1973 occurred; 


the Joint Welfare Fund paid Dr. Jasaitis $765; Jersey Shore 
Hospital $576 with more bills still due. 

(i) The parents of Mr. John Horgan, son-in-law 
of Mrs. Donohue reside in Doughlas House on Amsterdam Avenue 
and West 104th Street, Manhattan in the City of New York. | 

(3) Mr. ` sargaret Donohue, the mother of Mr. | 
Donohue, father of Dawn, resided at 8435 62nd Drive, Middle | 
Village, Queens, New York up until her death and bu-tal on 


September 9, 1975. | 


(k) The address on the Police Blottər report of the 

Police Depertment of Bradley Beach, New Jersey, gives the 

address of the infant Plaintiff, DAWN as 120 West Ylst 

Street, New York City, Apartment #19. A copy of this 

Police Report is attached hereto and marked Exhibit "C". | 
(1) A copy of the rent receipt book issued by 

the New York City Housing Authority to Mr. William Donohue 


of 120 West 91st Street, New York City, Acct. No. 1-19J, 


| 
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indicates that rents were paid after the accident of July 29, 


1973, for August 24, 1973. A copy of this receipt book is 
attached hereto and marked Exhibit "D", 
^ 
The cast on DAWN's arm and wrist was removed by Dr. 
Jasaitis on August 29, 1973 and he continued to see and treat 


DAWN with therapy for many months later up untíl the present 


when another operation is contemplated. 


ALL OF THE ABOVE DEMONSTRATES A LIFE STYLE THAT IS 
STRICTLY IN THE BOROUGH OF MANHATTAN, PARTICULARLY THE WEST 
SIDE IN THE VICINITY OF AMSTERDAM AVENUE AND WEST 90TH STREET, 
WHICH WAS AND IS KNOWN AS THE neighborhood of St. Gregory's 
where a notable church and parochial school is lecated and 
f.om which graduate many of the important personages in the field 
of politics, lew, education and the church. It was to remain 
a part of this neighborhood that the plaintiffs DOROTHEA 
DONOHUE and her daughter DAWN continuously and always aspired 
as evidence by the attempts of Mrs. Donohue to relocate in 
that neighborhood end failing that, to go to the Borough of 
Queens, where Mrs. Donokue's sister resides and where Mr. 
Donohue's mother resided up until her death ari burial on 
September 9, 1975. 
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YORK CITY, AND CULARLY 
MANHATTAN AND THE BOROUGH OF 
QUEENS AS HER HOME. 


Despite the fact that the physical reídence of Mrs. 
Donohue and her daughter Dawn . Jew Jersey, this is so 
because of the necessity to be i- close proximity to 
Dr. Jasaitis and theJersey Shore Hospital. The injury 
suffered by DAWN was no small trauma in the life of a young 
child. It was catastrophic, for its effects resulted ín a 
complete . doing of the child's inner self. She was fouad 
wandering in the streets by police officers instead of 
attendance at school in New Jersey where she was the "butt" 
of her classmates’ ridicule who teased her about the claw-like 
hand that she suffered with for many months. The constant 
therapy established by Dr. Jasaitis with the crunching of 
rubber balls and sponges has done wonders in bringing around 
some measure of recovery. The emotional problems that the 
child and her mother has had to bear required the attention 
of the school authorities and doctors. Rather than break 
this connection which has become beneficial for th- child's 
recovery, Mrs. Donohue continued to remain in New Jersey on 
a temporary basis, with the continuous intent to return to 


New York when Dr. Jasaitis performed the operation that he is 


contemplating to bring about a further measure of improvement 
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in the movement of thechild's hand and wrist. Needless to 
say this deformity has shaken the mtire body and soul of 
this infant child. The wrist and hand continue to remai 
deformed with a lege protusion of tissue which Dr. Jasaitis 


plans to remove ín the next operative procedure. It was to 


v benefit from the services o * competent 
dicated gur specializing as luck would have it 
in very field of hand surger t her ticular in 
required, that prompced the move to remain in New Jersey 
temporarily. | 


Plaintiffs DOROTHEA DONOHUE and DAWN DONOHUE,, and the 
husband and father, WILLIAM DONOHUE, had no relationship to 
New Jersey. They never lived there before the accident to 
DAWN on July 29, 1973. The sojurn of the married daughter 
Catherine Horgan was that of a summer visitor. 

The continuous intent on the part of Mrs. Donohue to 
return to New York City to resume residence ín her old 
neighborhood of West 90th Street in the parish of St. Gregory 
has never wavered and thís intent has been manifested by her 
inquiries from old friends. As a matter of fact, the witness, 
Mrs. Touci, who lived in the first floor of the premises at 
319 McCabe Avenue, Bradley Beach, New Hersey, where the 


Outside this summer visit to Bradley Beach, the 
&ccident occurred, now resides in Manhattan near Mrs. 
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has been in communication with her to the present. Mrs. 
Donohue has also expressed an interes. ín living in Queens 
County where her sister-in-law lives end as a matter of fact 


is considering the offer of this sister-in-law, Frames Donoh 


sake over her apartment as she same is too large for her. 


bonehue's former residences were located and Mrs. Donehue | 
| 
| 

| 

| Go!rg ‘ack to Queens County would also be reurning to the 

| 


For all of the reasons aforesaid, the Motion to 
Diemiss for lack of Diversity should be denied. Tie mere 


accidental misfortune of a child's accident and the need 


to be near the attending specialist, which had its onset 
with an intentional brief visit to the marrted daughter of 
Mrs. Donohue at a summer vacation spot does not outweigh the 
intent to return to New York City vhere the Donohue family 


lived since their marríage and brought up their children 


| 
touaty where her husband's mother resided for many years up 
in the Parish of St. Gregory's Church and parochial school 
where most of the children sttended with the exception of 
DAWN who attendad the nearby publíc school as the parochial 


school did not have room for her. 


until har death in September 1975, 
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Cogent proof that Mrs. Donohue planned to return 
to New York City is set forth in an unsolicited letter postmarked 
March 5, 1975, copy of which is attached and marked Exhibit "E", 
inthis letter Mrs. Donohue mentions that the reason she must 


continue to reside temporarily in New Jersey is because of the 


possibility of another operation on Dawn's hand, Mrs. Donohue | 
speaks of living in New York City near "a good parochial school". 
From a strick evidentiary point of view this 
letter is completely probative of Mra. Donohue's intention to 
return to New York City inasmuch es it was mailed and postmarked 
March 5, 1975, long before the present motion was made and prier 
to the service of the Complaint on the Defendant on March 6, 1975 . 
by the United States Marshall. 
The long history of domicile in the Borough of 
Maahattan and the continuing intention of resuming domicile in 
New York City as demonstrated b, the many objective signals in 
support of such intention satisfies the conclusion that hk... 
Donohue^ and her daughter Dawn never gave up New York City as their 
place of domicile. The life style of the family all points to 
Manhattan's West side as their abode notwithstanding their 
temporary stay in New Jersey for the practical reasons of being 
close to Dr. Jaisatis and the continuing care and treatment to be 


received from this compassionate and dedicated surgeon. 


rN 
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for lack of Federal Diversity Jurísdiction be denied and for 


such other relief as may be just ig the premises. 


WILLIAM J CORA N 


| 
| 
| 
Sworn to before me this | 
l8th day of November 1975 | 


| 
WHEREFORE, it is prayed that the Motion to Dismiss 
” 
NOTARY PUBLIC G 


ROBERT D. BRADY 
Notary Public, State of New York 
No. 60-5419397 
Qualified in Westchester County 
Commission Expi March 30, 1978 


AT NO GUARANTEES HAVE BEEN MADE T9 
wi Vay Zi Z -ME AS TO "Greve rra OR EXAMINATIONS DONE IN THE HOSPITA AL. ; " 
Mr x Mr - i 
pu -" 


23la 


EXHIPTT A, ANNEXED TO AFFIDAVIT OF WILLIAM J. CORCORAN. 


: — vu in us nil. dM C 
MEMUMRMESS-DAC,—— 1 sung-0 oz | 51 t oa Ln azar ch 
mnt e T ndo [xs [gy leo 
4e MS NonhY a o — ensi PHONE  — — ]PATIENT SOCIAL SECURITY — st "n" T cont” 


-DOROTHEA -MOTHER WILL [AM-FATH 


Ei w 
ABOVES RELATIONSHIP - Fi N 17 | MC lí WEM BCH. M ceu: i aH i] pri 
SAME (DAUGH -MRS , CATHY HORGAN 


GUARANTOR OCCUPATION . EMPLOYER & ADORES EMP » |RereAnina PHYSICIAN. ^7 — — — iÑ | pn. ASA i Hs 


nuni GER ro jen AM, | 


iACT NUMBER 079 


| EFFECTIVE DATE 


MEDICARE AT A. ayer MEDICAID ers qi aen ['MFORMATION BY" BS osos -— - - LA 
Un ALIS — | MOTHER. | FLYNN. set 
EMERGENCY ITTING. LOCA 


[aio DAYS PREVIOUS ADMISSION — ^ 
ROUTINE 


T EA cda coh Paks Oat 


Mà 


RECOVER INPA dg T —UWWPRoviD ^ TT. Bass: 
—— ON DISCHARGE. : * v : 


cH gd 


PfosAnL a Postnce remon or omamne, or DISABILITY ` diet. ^^. / 


p P" EEA E E EG, i " : J * 
eee 7 ERG VORRE af (L) roa Ton 
s , - -—— "ms 


MINNIE, LB E sco COR. 


GEO ERE V 


SUMMARY 


INTERN 


otdi e e "———— HáÁÁ NE ——— Se 
KS 4 
1, the undersigned, who es the —e 4 TR 


give my consent for admis 


"y 


fi, “a D 2 
jdo pereby apres bond 
' 

sion to the shove named hospital under the care of Dr.. `: ris beeiston to or designess, 
i further consent to any hospital care which includes routine laboratory, T nostic, or medical/surgica! treatment w h my JEW ener his associates, 
partners, assistants or designees ma m necessary or advisable durin Ospitalization includi Mg th the sdminietratión of suc gnesthesia es may bé, 
considerou necessory or desirable In a judgement of my physician, anest slotogien, their pesociates, partners, assistents or Gsvlgnese Tor r the performance ` 
Of these treatments and tests 


! HAVE READ THIS FORM, AND !T HAS BEEN FULLY EXPLAINED TO ME, AND'! CERTIFY THAT I 
UNDERSTAND !TS CONTENTS AND CEKNOWLRDGS TH 


- ; ——— a 
JERSEY SHORE MEDICAL CENTER—FITKIN HOSPITAL-SUMMARY ` ss 0 


EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM J. 


232a 


CORCORAN 


JERSEY SHORE MEDICAL CENTER-FITKIN HOSPITAL 
eee ETAL 


NAME OF PATIENT? 
HOSPITAL NUMBER: 


DATE OF ADMISSION: . 


t 


DATE OF DISCHARGE: 


* 


CONDITION ON DISCHARGE 


[j 
t 
‘ 


PROGNOSIS: 


PROBABLE PERIOD OF DISABILITY: 


FINAL DIAGNOSIS: 


SUMMARY: 


This 8 year old child fell on glass sustaining a deep irregular sb "ie dominant 
She was seen in the Emergency Room soon after having eaten a full dinner. 
Because of this, repair of the hand was deferred until midnight-of that gmme day. 
Work-up included a complete blood count, urinalysis, X-rays of the réht wrist, and 
These were all within normal limits. 
the nerves and long flexor tendons were performed. 
the termination of the operation. 
She was discharged on July 31,1973 to be followed in the office. aj ? 


left wrist. 


forearm, 


scm; 10/5/73. 


FINAL SUMMARY 


DONAHUE, DAWN 


82-8165 


7/29/73 
7/31/77 


IMPROVED 


GOOD + 


ie 


THREE MONTHS. 


» r 


DEEP LACERATION OF DOMINANT LEFT WRIST; 4! 
COMPLETE TRANSSECTION OF ULNAR NERVE; 
HEMI-TRANSSECTION OF MEDIAN NERVE; . *. * 
LACERATIONS OF LONG FLEXOR TENDONS OF INDEX, 
MIDDLE, RING AND LITTLE FINGERS. : 


Surgery was performed and repair of 
A circular cast was applied at 
Post-operatively, the child was placed. on Penicillin. 


j . se 


Eat ; 
P nr 1 


Tw 
DOLTOR'S SIGNATURE ^ J. JASAITIS, MD. 
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JERSEY SHORE MEDICAL CENTER - FITKIN SPITAL 
PEDIATRIC SERVICE 

rant roan Room 

Name i ; Address 
—————— LI————— MH 

Age: Years Months Weeks Days Color Nativity 
Admitted Discharged urcd Imp Unimr Died Autopsy Yes 
Diagnosis 


Attending . a . deme ——— Qa, S, Vau oO 


No 


Family History: Tuberculosis F. M i u Syphilis F M Wo á 


Mother: Pregnancies S Abortions 
Children: Living Well? e 


Dead Cause of Death 


Previous Medical History: Born at “ Mos Labor ye een Asphyxia p 
Birth Wt lo at ] yr. Sat alone Walked Tulked rJ Tooth 


Breast Fed Mos Breast & Bottle Mos Bottle Mos Did wel! 


o Previous Diswanes ae | oo CENE Compuso ions 
Convulsions a ERSTE 


Otitis (Earache) Ala.. 


7 


Tonsillitis (Soro Throat) 


Pneumonia 
Colds: Frequent (Average Rare 


Whooping Cough 
Diphtheria pù Soti 
Scarlet Fever — _No EM 
Rheumatism (Growing Pains) 


Chorea M? : 
Stomach and Intestinal Disorders [S 
Other Illness. (AV Vas. t 


Present Condition: Appetite A Sleep TEE y 

Stools: No. V —— Consistoncy ^y a yet Color wet 3 Mucous 

~ Curds Blood Undigested Food > 
TOME D mE d Ln ° 

Infant: Present Formula AREI : 
Olor Chiki Milk? ^ Cerea? ^ Green Vegetables? Meats? ` 
wae ~ Eggs? Sweets? — Tea ot Cottee? ' Bread? 
Duration of Presont Tllnoss E g s Days 

Chief Complaints t nan : t : ` 


ante he n , ne E | — 


—— Ár— 
Signatures: Interne P 223 


Form 23! 
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OPERATIVE RECORD 


Casq No. 82-8165 


dl LÁ oss... 
Dictated 7/30/73 
Preop. Diag. 


DEEP LACERATION OF LEFT WRIST WITH HEMI-TRANSECTION OF 
MEDIAN NERVE, COMPLETE TRANSECTION OF ULNA NERVE, TRANSECTION 


Postop. Diag. = LONG FLEXORS TO INDEX MIDDLE AND RING AND LITTLE FINGERS. 


Operation DEBRIDMENT OF WOUND OF LEFT WRIST; EXPLORATION BF WOUND: 
: NEURORRHAPHY OF MEDIAN AND ULNAR NERVES;  TENORRHAPHY OF 
FLEXOR DIGITORUM SUPERFICIALIS OF INDEX, MIDDLE, RING AND 

LITTLE FINGERS; TENORRHAPHY OF MIDDLE, RING, AND LITTLE 


5 FINGER FLEXOR DIGITORUM PROFUNDUS TENDONS, APPLICATION OF 
© RCULAR PLASTER CAST. à; 


Surgcon DR, JASAITES Assistants 
Anaesthetist DR. ZAKHARY __Ansesthetic ENDOTRACHEAL, GENERAI 
Operatien Began Closed k 


PROCEDURE: This 8 year old white female fell through a glass door 

on the afternoon of July 29, 1973. She sustained a deep laceration 

of her dominant left wrist. She was seen in the Emergency Room soon 
after the injury and because the child had eaten prior to the injury, 
surgery was deferred until after 12:00 o'clock midnight. At the time ' 
of surgery, it was found that the ulnar half of the median nerve was 
trarsected; the entire ulnar nerve was trarmected, the flexor digitorum 
superficialis tendons were totally tramsected, except for the tendon to 
the index tinger which was partially transsected, €he flexor digitorum 
gofundus tendons to the middle ring and little fingers were completely 


transsected, there was extensive hematoma formation throughout the 
sheath. 


With the patient in the supine position with the left arm abducted 

under general anesthesia, the left upper extremity was thoroughly prepped 
with Phisohex and Saline and suitably draped. The Auei tourniquet 

was inflated to 200 mms of Mercury. The tourniquet was applied for one 
hour. With the hand thus prepared, an` exposing incision was necessary 
and therefore an incision was made cephalad on the ulnar side of the wrist 
flap was then elevated to empose the invodved structums. The hematoma was 
removed and the involved rheath was also excised. The tendons were located, 
then the ends were gquareu off, and the tendons were repaired with mono- 
filament #4-0 Nylon sutures using mattress sutures in perpendicular direct- 
ions to one another. With all of the tendons thus rqmired, attention was 


directed towrds the nerves. The nerves were repaired using $6-0 vascular 
silk "97979929 T 


Signature of Surgeon ,— 
form 130 


ecm: 8/2/73 
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EXHIBIT A. ANNEXED TO AFFIDAVIT OF WILLIAM J. CORCORAN 


DONAGUE, DAWN 82-8165 


The wound was dressed with Furacin gauze, fluffs, Kling, Webril and then a circular 
cast with the wrist and fingers flexed. She tolerated the procedure vell, 


J. JASAITIS, M.D, 


scm 8-2-73 
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EXHIBIT A, ANNEXED TO AFFIDAVIT OF WILLIAM J. CORCORAN 
JERSEY SHORE MEDICAL CENTER- FIT! | HOSPITAL 


X-RAY DEPARTMENT 


DONOHUE DAWN DR. X-RAY #. 22257-73 


CCIDENT ROOM ADMISSION 
STATION ACCID No 1976206 7/29/73 


RIGHT WRIST: PA, lateral and oblique views. 


There is no evidence of old or recent fracture, dislocation, periosteal 
injury, or other bone or joint abnormality. 


IMPRESSION: Normal examination of the right wri^t. 


RIGHT’ FOREARM: AP and lateral views. 


There is no evidence of old or recent fracture, dislocation, periosteal 
injury, or other bone or joint abnormality. 


IMPRESSION: Normal examination of the right forearm. 


Eus. * 


Radiologist — EDWARD LIEBE E n. D. 


— — À ne - 


CHART 
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EXHIBIT B, ANNEXED TO AFFIDAVIT OF WILLIAM J. CORCORAN. 


NEW P QITY HOUSING. AUTHORITY 
i ephefi Wise Towers” 
124 West 91 Street 
New York, N. Y. 10024 


' : Y > 
873-6385. ..Date -  Novembér 14, zd 
i ' ° $ 
— , Z ri . LI Y 


b'e 
Wi11fàg Donchve , 
è 120 West Slat Street = 199 
New York, N.Y. , 1002. i 


» t 


£ - 4 2 * ; . 
~~ = --— 5 Went. È =e TT up" < 


1 Our records indicate that you. owe a balarice of $ mu bos a B 
connection with your occupáncy at "premises, « 170 West 7's eet 
Apt. et this project. é ; " ° EI Ye i a! 

‘~ + The following $e an guten account ‘of the talans due; . ki 
4 T , ^X. 
Went 8/1/73 — 11/18/73 ^ $ 338. en 


LM mm 


'sRetroaestive Surcharge,.cercecesicedsgicese i bo x | 
Maintenance and other PE -at 137,32" 
T. e i TOT r] 
i x i Y de" » d^. " ENT b L ae 
" m t t . 4 i i ^ " h A r“ ; 4 ^S, D * 


* Security Dupes /eeeoce deco epoo se) ied  ül oo : P 


Pteresteesesserssoegeeeceeidezzsoondces "uH E 
y" P TOTAL ^ “j $ s 3 


+ 9 * , x h 4 


rere Balance EIAS WE E MS 


i If you have any questions: about the ancien owed, please contest: m » 
Miss Counter at this office. Otherwise, we shaj] expect — within 
five days of the receipt of —] letter, ice oa 
* '- > ` 4 * 
If jayuent ‘ds not made, the: entire account «in v referred for legal 
action for Selection and you will have to pay the adatti ona expenses 5 ` 
involved, ` >, T LN ns 
Very truly youre, | 
, UB, Kraner 
,' Manager . 


"A 
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EXHIBIT C, ANNEXED TO AFFIDAVIT ^" WILLIAM J. CORCORAN. 


LO AT 319 McCabe Ave.BB. 
atin t (ENSE. AAY DN 


Telephone Operator 

WIPO BY i ADI m 

RPtl. Rosen ; 7118 P.M, 7/29/73  Ptl.Stewart,Ogel 
he: "Mt JATI ASSIGNID 


— + 


——— ec tios d P — 
tue Stolen Property | Currera j j Clothing Auto "T 


" + — -—- . e — dine - 
vi aphioe of Vehcis Mete i Co» Criel No ^ e 
DieudY ea 1 | Tonite 
chia Currency D fun j Clothing 
WOUTH COUNTY MESSAGE NO 
wr MÀ — . gre e 
Reports F.A,needed right away at above address child just went thru a glass 
window,Car 20 on call.Plectron & Horn activated. 
Ptl.Rosen 

Dawn Donohue age 8,120 W.91st St.N.Y.C.Apt.# 19,went thru window & cut her 
right wrist very badly.Taken to the hospital. 

' Ptl.Stewart,Ogel 


BRADITY BFACH. POLICE D'PARTMENT 
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EXHIBIT D, ANNEXED TO AFFIDAVIT OF WILLIAM J. CORCORAN. 


NEW YORK CITY HOUSING AUTHORITY 


" “Donte & ! [Een 
ke L T a 7 = r as : 
AAITCUS eJ) $*5150 * 57.50 
2298 277 CA-1 7-a- | $ e 57.50 * .00 
A 162 CASH “eed | $e 60.00}  * 5500« 
UG 2UPCA-1 ~-a- | $ *115.00 * 55.00 
» | a 
6 
7 | | 
8 i 
9 
10 
" | 
12 | | 
13 | 
14 | 
15 


| 
a= = 
TO TENANT: » YOU MUST BRING THIS RECKIPT BOOK WHEN MAKING PAYMENTS. 


e YOU^ ."NTIS DUE ON THE isr OF EACH MONTH. 


(BAY OF WEEK) 


MYCHA 157.01) (Rev. 4-M) es MCU SES 


è Raipe Book - NCE No. 4) LL. « 
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EXH.BIT E, ANNEXED TO AFFIDAVIT OF WILLIAM J. CORCORAN. 


f) 


e 


244a 
EXHIBIT E, ANNEXED TO AFFIDAVIT OF WILLIAM J. CORCORAN 


!] A ^ 

/ ? / / 
^ "i e v (\QAW ASNA S 
Eau EP \\ \ 


“Ara 
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EXHIBIT E, ANNEXED TO AFFIDAVIT OF WILLIAM J. CORCORAN 


f ^ A A— ' 
aa Se ae igo 


ES 
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EXHIBIT E, ANNEXED TO AFFIDAVIT OF WILLIAM J. CORCORAN 
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EXHIBIT E, 
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ORDER BY POLLACK, D. J. APPEALED FROM. 


The parties were both resident in and citizens of 
New Jersey at the time of the commencement of this suit. 
Diversity jurisdiction is lacking and no federal question 
is involved. Complaint dismissed for lack of jurisdiction 
of this Court. The defendant has in open Court waived any 


defense of limitation and has consented to jurisdiction 


in New Jersey. 


So Ordered. 


S/MILTON POLLACK 
U.S.D.J. 


November 21, 1975 
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NOTICE OF APPEAL. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


—————————" ———— --X 
DAWN DONOHUE, an infant, by : NOTICE OF APPEAL 
DOROTHEA DONOHUE, her Mother and 
Natural Guardian, and DOROTHEA 
DONOHUE, individually, s 75 Civ. 1023 
E : (M.P.) 
Plaintiffs, 
-against- 
ALBERT RAPELLA, 
Defendant 
———————————— X 


NOT:CE is hereby given that DAWN DONOHUE, an 


infant, by DOROTHEA DONOHUE, her Mother and Natural Guardian, 


and DOROTHEA DONOHUE, individually, hereby appeal to thc 


United States Court of Appeals for the Second Circuit from 


the final Memorandum decision and Order made on November 21, 


1975 and filed on November 24, 1975, in the Office of the 


Clerk of this Cou t dismissing the Complaint on tho ground 


that Diversity jurisdiction is lacking and no federal question 


is involved and the Plaintiffs appeal from each ard every 


NOTICE OF APPEAL 


part thereof. 


Dated: New York, New York 
December 9, 1975 


CORCORAN AND BRADY 
Attorneys for Plaintiffs 

11 Park Place 

New York, New York 10007 
(Ted: (212) 227-2242 


Aft RET 

BY LUE. od " cre «x 0.2 
WILLIAM J. £€ORnC | 
A Member óf-tiic virm 


TO: 


CLERK, UNITED STATES DISTRICT COURT 
SOUTHERN DISRICT OF NEW YORK 

FOLEY SQUARE 

NEW YORK, N. Y. 10007 


GARBARINI, SCHER, DeCICCO & BERARDINO, ESQS. 
ATTORNEYS FOR DEFENDANT ALBERT RAPELLA 

500 FIFTH AVENUE 

NEW YORK, NEW YORK 10036 

(Tel: (212) 695-6622) 


) e 


The Reporter Co., Inc., 11 Park Place, New Yorn, N. Y. 10007 
f 


375—Afidavit of Service 


THE UNITED STATES COURT OF APPEALS 


DONOHUE 


VS 
RAPELLA AFFIDAVIT 
OF SERVICE 
Strate or New York, 
County o? N.Y, , 88: 
AFRIM HASKAJ being duly sworn, 
CN deposes and says that he is over the age of 18 years and resides at 1482 42nd street 
i Broklyn 
That on the l3th day of february, 1976 49 at 


he served the annexed joint appendix and brief submitted fo plaintiffs -appellantWPon 
Garbarini, Scher, DeCicco, & Berardino, att'y s for def-appellee, 500 Fith N, Y, N, Y, 


in this action, by delivering to and leaving with said attorneys 
two true cop thereof. 


Deponent FurtHer Says, that he knew the person so served as aforesaid to be the 
person mentioned and described in the said 


Deponent is not a party to the action. 


13 
Sworn to before me, this ......................— 
day t T. TNR Mu. PEOR 
Ai / ; 4 
Sth 7 I. Z JI? A7) em 


were County 
Commission Expires March 30, 1977 


